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Background

The Developer has entered into a contract with the Landowner to develop the Land.

The Developer has made an application to the Council for the Instrument Change so
as to enable an application to be made to the Council for the Development Consent.

The Developer acknowledges that if the Development Consent is granted and the
Development carried out, it is likely to increase the demand for the provision of public
facilities.

As a consequence of the matters set out in Recital C the Developer has offered to
make the Development Contributions if the Instrument Change is gazetted on the
terms set out in this deed.

Operative provisions

Definitions & interpretation

1.2

Defined Terms

In this deed, words beginning with a capital letter that are defined in Part 1 of
Schedule 2 have the meaning ascribed to them in that schedule.

Interpretation
The interpretational rules contained in Part 2 of Schedule 2 apply in the interpretation
of this deed.

Application and operation of deed

2.2

23

Planning agreement

The parties agree that this deed is a planning agreement:

(1) within the meaning set out in s93F of the Act; and

(2) governed by Subdivision 2 of Division 6 of Part 4 of the Act.

Application

This deed applies to both the Land and the Development.

Operation

(1) Subject to clause 2.3(2) this deed operates from the later of the date that:

(a) it is entered into in accordance with the Environmental Planning &
Assessment Regulations 2000 (NSW); and

(b) the Minister administering the Act causes the gazettal of the Draft
LEP in the Government Gazette.

(2) The following clauses of this deed will only operate if and when the Council
grants the Development Consent:

(a) clause 3; and
(b) clause 11.

Provision of Development Contributions

Designated Land

(1) The Landowner must transfer the Designated Land to the Council by the time
specified in the column headed “Time for transfer to Council” in Schedule 5
for the relevant item of Designated Land.

(2) The Designated Land must be transferred to the Council at no cost to Council
free of any trusts, estates, interests, covenants and encumbrances other than
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3

any covenants, easements or restrictions reasonably required by an Authority
in relation to the Development; and

The parties agree that Schedule 5 has no function aside from clause 3.1(2).

3.2 Monetary Contributions

(1)

(2)

3.3 Works
(M

(2)

(3)

(4)

Subject to clause 3.7, prior to the issue of a Subdivision Certificate for a plan
of subdivision that when registered would create a Residential Lot, the
Developer must pay to Council a Monetary Contribution calculated as follows:

MC = (LL x $4,588) + (SL x $4,139)

where:

MC = the Monetary Contribution to be paid in relation to the relevant plan of
subdivision;

LL =  the number of Large Lots in the relevant plan of subdivision; and

SL = the number of Small Lots in the relevant plan of subdivision.

The parties agree that Schedule 6 demonstrates how the amounts of
Monetary Contributions have been calculated, but does not otherwise
determine how much Monetary Contribution will be paid.

Subject to this deed, the Developer, at its cost:

(a) must Complete each Item of Work in each Development Area
indicated with ‘v in the table in Schedule 3 before a Subdivision
Certificate is issued for a plan of subdivision which creates a
Residential Lot within that Development Area; and

(b) must obtain any form of consent required by a relevant Authority, for
the construction and use of each Item of Work.

If an Item of Work is not Completed in accordance with this deed before the
issuing of a Subdivision Certificate as referred to in clause 3.3(1)(a), the
Developer may apply to the Council for that Subdivision Certificate, providing
it complies with the provisions of clause 11.3.

If an Item of Work is to be carried out on Designated Land, and is not
Completed in accordance with this deed before the Designated Land is
transferred to the Council under this deed, the Council agrees to give the
Developer a licence to enter the Designated Land to Complete the Works.

The parties agree that Schedule 4 demonstrates the Contribution Value of
each Item of Work, but the relevant Contribution Value does not otherwise
determine the scope of Works.

3.4 Standard of Construction of Works

The Developer must construct and complete each Item of Work:

(M
(2)

(3)

in accordance with the requirements of, or consents issued by, any Authority;

in accordance with any Australian Standards applicable to works of the same
nature as the relevant Item of Work; and

in a proper and workmanlike manner complying with current industry practice
and standards relating to the relevant Item of Work.

3.5 Acceptance of Risk in Works

Council accepts ownership, possession and control of

(1
(2)

the Designated Land when that land is dedicated to Council; and

and any Item of Work on that Land that has been Completed upon the later
of:

4000636v8




3.6

3.7

3.8

3.9

(a) the date the Designated Land on which the relevant ltem of Work is
located is transferred to Council; and

(b) the Completion of the relevant Item of Work.
Access for Works

Where the Developer needs to carry out Works on any Designated Land that has
been transferred to Council, Council grants a licence to the Developer:

(1) For the purpose of allowing the Developer to complete the relevant item of
work; or

(2) On the terms of the Access Licence.
Indexation

(1) The Allowance Amount, Security Amount and Council Payment for each Item
of Work and each Monetary Contribution will be indexed in accordance with
the following formula:

A=BxC
D
where:
A= the indexed amount;
B = therelevant amount as set out in this deed;
C = the Index most recently published before the date that the relevant

item is provided, Completed or paid as the case may be; and
D = the Index current as at June 2009.
If A is less than B, then the amount of the relevant amount will not change.
(2) For the purpose of clause 3.7(1):

(a) the Allowance Amount are indexed as at the date the Item of Work to
which they relate is Completed;

(b) the Security Amount is indexed as at the date the relevant Bond or
Bank Guarantee is provided under this deed;

(c) each component of the Monetary Contribution payable under clause
3.2 is indexed as at the date it is paid;

Application of Development Contributions by the Council

Following provision by the Developer, the Council will make any ltem of Work or
Designated Land transferred pursuant to this deed available for the Public Purpose
for which it is required in the manner that best meets the demand for the facility
created by the Development.

Development Areas
The parties agree that:

(1) the Development Areas are indicative only, and the Developer may in its
reasonable discretion (and with reasonable written notice to Council) elect to
increase or decrease the Development Areas by up to 10% from the areas
set out in Schedule 3, or to otherwise alter any Development Area, in which
case the contents of the notice provided to the Council and the Landowner
will be substituted for Schedule 3;

(2) the Developer may in its reasonable discretion (and with reasonable written
notice to Council) alter the Items of Work from those set out in Schedule 3, in
which case the contents of the notice provided to the Council and the
Landowner will be substituted for Schedule 3, subject to the Council being
satisfied, acting reasonably, that the total value of the Works Completed
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under this deed is equal to or greater than the aggregate of the Contribution
Values set out in Schedule 3;

(3) the Developer is not obliged to :
(a) develop any of the Development Areas in any order;

(b) Complete the Development in any Development Area before
commencing the Development in another; and

(4) the Developer may in its absolute discretion carry out the Development in
Stages which do not correspond with the boundaries of the Development
Areas.

Completion of Works

4.2

4.3

4.4

4.5

Completion Notice

The Developer must provide a Completion Notice to the Council when it considers it
has Completed any Item of Work.

Council must inspect

The Council must inspect the Item of Work set out in a Completion Notice within
fourteen (14) days of the receipt of that notice.

Notice by Council
Within the earlier of:

(1) fourteen (14) days of inspecting the Item of Work set out in a Completion
Notice; and

(2) twenty-eight (28) days from the receipt of the relevant Completion Notice,

the Council must provide notice in writing to the Developer that the Item of Work set
out in the Completion Notice:

(a) has been Completed; or

(b) has not been Completed (in Council’s reasonable opinion), in which
case the notice must also detail:

(i) those aspects of the relevant item which have not be
Completed; and

(i) the work the Council requires the Developer to carry out in
order to Complete the Item of Work.

Deemed Completion

If the Council does not provide the Developer with notice in accordance with clause
4.3, the ltem of Work set out in the Completion Notice will be deemed to have been
Completed on the date nominated in the Completion Notice.

Effect of Council notice

Gk Where the Council serves notice on the Developer pursuant to clause
4.3(2)(b) the Developer must:

(a) Complete that item in accordance with that notice within three (3)
months from the date it is issued by the Council (or within such other
time as is reasonable in the circumstances); or

(b) serve a notice on the Council that it disputes the matters set out in
the notice.

(2) Where the Developer:

(a) serves naotice on the Council in accordance with clause (1)(b) the
dispute resolution provisions of this deed apply; or
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(b) Completes the relevant Item of Work in accordance with clause
(1)(a) it must serve upon the Council a new Completion Natice for the
relevant Item of Work it has Completed (New Completion Notice).

(3) The provisions of clauses 4.2 to 4.5 (inclusive) apply to any New Completion
Notice issued by the Developer.

5 Defects liability
5.1 Defects Notice
(1) Where any Item of Work is Complete but that item contains a material defect
which:
(a) adversely affects the ordinary use and/or enjoyment of that item; or
(b) will require maintenance or rectification works to be performed on it at
some time in the future as a result of the existence of the defect,
(Defect) Council may, during the Defects Liability Period, issue a notice to
the Developer (Defects Notice) concerning that Iltem of Work.
(2) A Defects Notice must contain the following information:
(a) the nature and extent of the Defect;
(b) the reasonable work Council requires the Developer to carry out in
order to rectify the Defect; and
(c) the time within which the Defect must be rectified (which must be a
reasonable time and not less than fourteen (14) days).
52 Developer to Rectify Defects
(1) The Developer must rectify the Defects contained within a Defects Notice
within the time set out in the Defects Notice as referred to in clause 5.1(2)(c).
(2) The Developer must follow the procedure set out in clause 3.9 in respect of
the completion of the rectification of any Defect.
5.3 Right of Council to Step-In
(1) Council may, at its absolute discretion, enter upon the Land in accordance
with the terms of the Access Licence for the purpose of rectifying a Defect set
out in the Defects Notice where the Developer has failed to comply with a
Defects Notice but only after giving the Developer seven (7) days written
notice of its intention to do so.
(2) The terms of the Access Licence apply to any access to the land by Council
under clause 5.3 (1).
5.4 Consequence of Step-In
If Council elects to exercise the step-in rights granted to it under clause 5.3 then:
(1) Council may:
(a) enter upon any part of the Land; and
(b) rectify the relevant Defects in accordance with the Defects Notice;
and
(2) the Developer must not impede or interfere with the Council in exercising
those rights.
5.5 Costs of Council
Where Council exercises its step-in rights under clause 5.3 all costs incurred by
Council in rectifying the relevant Defects may be claimed by Council as a liquidated
debt owed by the Developer, except to the extent that such costs result from the
negligence or mismanagement of Council in rectifying the relevant Defects.
4000636v9 10



Application of s94 & s94A

This deed excludes the application of section 94 and section 94A of the Act.

T Developer warranties and indemnities
7.1 Warranty
The Developer warrants to Council that:
(1) it is able to fully comply with its obligations under this deed;
(2) it has full capacity to enter into this deed; and
(3) there is no legal impediment to it entering into this deed, or performing the
obligations imposed under it.
T2 Indemnity
The Developer indemnifies the Council, its employees, officers, agents, contractors
and workmen from and against all Claims arising from the Developer carrying out the
Works or performing any other obligation under this deed, except to the extent that
the Claim is caused or occasioned by the Council or its employees, officers, agents,
contractors and workmen.
8 Contamination
8.1 Definitions
For the purpose of this clause 8:
Contamination means any material, gas, substance, liquid, chemical or biological
mineral or other physical matter which would, if present on the Land:
(1) result in an Authority issuing a notice, direction or order under an
Environmental Law; or
(2) which would constitute a violation of contribution of contravention of any
Environmental Law.
Contaminated means subject to Contamination.
Environmental Law means all planning, environmental or pollution laws and any
regulations, orders, directions, ordinances or requirements, permissions, permits,
licences issued under those laws or instruments.
8.2 Warranties and Indemnities
The Developer:
(1) warrants that as far as it is aware, and other than as disclosed to the Council,
the Designated Land is not Contaminated; and
(2) indemnifies and must keep indemnified the Council against all liability for and
associated with all Contamination present in, on and under the Designated
Land before the date of this deed including full responsibility for compliance
with and any liability in respect of such Contamination under the
Contaminated Lands Management Act 1997 (NSW) and all other relevant
legislation and the requirements of the Department of Environment and
Conservation and any other relevant Authority.
8.3 Remediation
(1) If the Council becomes aware or reasonably suspects that any part of the

Designated Land was Contaminated before the date of this deed, the Council
may as soon as practicable notify the Developer in writing to that effect.

(2) As soon as practicable after receipt of the notice pursuant to clause 8.3(1)
the Developer will at its cost (with the assistance of qualified experts) carry
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out all reasonable investigations (including investigations which the Council
reasonably directs in writing) to enable the parties to be informed of the full
nature and extent of the Contamination in, on, under the surface of, and
leaving from the relevant part of the Designated Land and provide copies of
all reports on such investigations to Council (Investigation Reports).

(3) As soon as practicable after receipt by the Council of the Investigation
Reports the parties must meet to discuss in good faith the method by which
the relevant part of the Designated Land might be dealt with so that it is no
longer Contaminated.

(4) Following the discussions pursuant to clause 8.3(3) the Developer must at its
own cost undertake all reasonable measures which the Developer (acting
reasonably) determines (and as the Council acting reasonably approves in
writing) as necessary to ensure that the relevant part of the Designated Land
is no longer Contaminated.

9 Determination of this deed
This deed will determine upon the Developer satisfying all of the obligations imposed
on it in full (including any obligations under clause 5).

10 Registration of this deed

10.1  Obligation to Register

(1) The Developer agrees to procure that this deed is registered on the title to the
Land pursuant to section 93H of the Act as soon as practicable after
execution of this deed;

(2) The Landowner agrees to perform any action and sign any document
necessary for the Developer to comply with clause 10.1(1); and

(3) Council will, at the reasonable cost of the Developer, perform any action and
sign any document necessary for the Developer to comply with clause
10.1(1).

10.2 Discharge of deed

Council will:

(1) provide to the Developer a release and discharge of this deed in registrable
form relating to any Residential Lots within a plan of subdivision, at the same
time as, or immediately after, it issues a Subdivision Certificate for the plan of
subdivision, upon registration of which will create those residential lots, and

(2) provide to the Developer a total release and discharge of this deed in
registrable form upon Completion of the Works, the provision of the Monetary
Contributions and the dedication of the Designated Land.

1" Security
11.1  Prohibition

No party may Assign its rights under this deed without the prior written consent of the

other parties.

11.2 Assignment of Land

The Developer or Landowner must not Assign its interest in the Land (other than a

Residential Lot or as required under this deed) unless:

() the Council consents to the Assignment and such consent shall not be
unreasonably withheld; and

(2) the Developer or Landowner has, at no cost to the Council, first procured the
execution by the person to whom the Land or part is to be Assigned, of a
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11.3

1.4

11.5

11.6

deed in favour of the Council binding the relevant Assignee to the terms of
this deed as if a reference in this deed to the Developer or the Landowner as
the case may be was a reference to the Assignee.

Delivery to Council of Bond or Bank Guarantee

(1) The Developer must contemporaneously with the lodgement of an application
for a Subdivision Certificate deliver to the Council a Bond or a Bank
Guarantee in an amount equal to:

(a) for each Item of Work referable to that Subdivision Certificate
application (as determined by Schedule 3) that has been Completed
and the Defects Liability Period has not expired, the sum of the
Defect Liability Amounts for each Completed Item of Work; and

(b) in circumstances where clause 3.3(2) applies, the sum (as indexed
under this deed) of the Security Amounts for each Item of Work that
has not been Completed.

(2) The Developer undertakes to the Council not to permit any other person to
lodge an application for the relevant Subdivision Certificate until it has
complied with clause (1).

Council may call on Bond or Bank Guarantee

1) If the Developer does not Complete the Item(s) of Work which are the subject
of the Bond or a Bank Guarantee delivered to the Council under clause 11.3
by the earlier of:

(a) three (3) years after the relevant Subdivision Certificate was issued

by the Council (or such other time as Council agrees for Completion);
and
(b) the date of registration of the last plan of subdivision which creates

Residential Lots (or such other time as Council agrees for
Completion); and

the Council may issue the Developer with a notice requiring the Developer to
Complete the Item(s) of Work within twenty-one (21) days or such other time
as is reasonable.

(2) If the Developer fails to comply with a notice issued under clause 11.4(1) to
the reasonable satisfaction of the Council, the Council may, without limiting
any other avenues available to it, Complete the Item(s) of Work in which case
all costs incurred by it in doing so are a liquidated debt owed to Council by
the Developer. Council may call on the Bond or Bank Guarantee provided to
it with respect to the relevant Item of Work to the extent necessary to
reimburse the Council for any costs incurred by it in Completing that Item of
Work.

Top up of Bond or Bank Guarantee

Where a Bond or a Bank Guarantee has been delivered under clause 11.3(1)(b), the
Developer must ensure that the amount secured by any Bond or Bank Guarantee is
returned to the relevant Security Amount within seven (7) days of being requested in
writing to do so by the Council.

Replacement of Bond or Bank Guarantee

At any time following the provision of a Bond or Bank Guarantee, the Developer may
provide Council with one or more replacement Bonds or Bank Guarantees totalling
the amount of all Bonds or Bank Guarantees required to be provided under this deed
for the time being. On receipt of such replacement Bond or Bank Guarantee, the
Council must release and return to the Developer, as directed, the Bonds and Bank
Guarantees which it holds that have been replaced.
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11.8

12

Return of Bond or Bank Guarantee - Security Value

When the Developer Completes an Item of Work, it may provide to Council a Bond or
Bank Guarantee for the purposes of clause 11.3(1)(b) referable to the remaining
Iltems of Work that have not been Completed, and Council will return release and
return to the Developer, as directed, the Bonds and Bank Guarantees which it holds.

Return of Bond or Bank Guarantee for Defects Liability Amount

The Council must release and return each Bond or Bank Guarantee to the Developer
it holds which is referable to a Defects Liability Amount forthwith (and in any case no
later than one (1) month) after the Defects Liability Period has expired with respect to
that Item of Work and a written request has been made for the return of that Bond or
Bank Guarantee.

Council payment

13

Council must pay the Developer the Council Payments within one (1) month of:

(1) Completion of the Item of Work to which the Council Payment relates (as set
out in Schedule 4); and

(2) the Developer issuing a tax invoice for the Council Payment to Council.

Force majeure

13.1

13.2

13.3

Definition

In this clause 13, Force Majeure Event means any physical or material restraint
beyond the reasonable control of a party claiming the Force Majeure Event and
includes, without limitation, fire, the discovery of threatened species on the Land or
industrial disputes.

Consequences of Force Majeure Event

(1) If a party is unable by reason of Force Majeure Event to carry out wholly orin
part its obligations under this deed, it must:

(a) give to the other party prompt notice of the Force Majeure Event with
reasonably detailed particulars of it; and

(b) suggest a reasonable alternative method, if any, of satisfying its
obligations under this deed.

(2) If a party is unable to satisfy its obligations under this deed by an alternative
method, the obligations of the parties so far as they are affected by the Force
Majeure Event are suspended during continuance of the Force Majeure Event
and any further period as may be reasonable in the circumstances.

Inability to complete Works

(1) The party giving such notice under this clause must use all reasonable effort
and diligence to remove the Force Majeure Event or ameliorate its effects as
quickly as practicable.

(2) If the Developer is unable to Complete any Item of Work due to a Force
Majeure Event the Developer must pay to Council the Allowance Amount
specified in Schedule 4 with respect to that Item of Work less the amount of
any Security Amount for that Item of Work provided to Council, and the
amount payable to Council may be apportioned, if necessary, in such manner
as may be fair and reasonable.

(3) If the Developer makes a payment to Council under Clause 13.3(2), Council
may, at any time after the relevant payment is made under clause 13.3(2),
call on any Bond or Bank Guarantee delivered to it under clause 11.3.
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13.4

13.5

14

Exclusion of operation

The parties agree that this clause 12 does not apply to an obligation of a party to
transfer land or to pay money.

Dispute

If the parties are unable to agree on the existence of an event of Force Majeure Event
or the period during which the obligations of the parties are suspended during the
continuance of the Force Majeure Event, that dispute must be referred for
determination under clause 15.

Review & amendment

14.1

14.2

15

Review

If either party requests a review of the whole or any part of this deed then the parties
must use their best endeavours, acting in good faith, to review the deed in
accordance with that request.

Amendment

If the parties agree to amend this deed as a result of a review conducted under this
clause 14 then any such amendment must be made:

(1) in writing signed by all parties; and
(2) subject to the provisions of the Act.

Dispute resolution

15.1

15.2

15.3

15.4

Notice of dispute

If a dispute or lack of certainty between the parties arises in connection with this deed
or its subject matter (a dispute), then either party (the First Party) must give to the
other (the Second Party) a notice of dispute in writing adequately identifying and
providing details of the dispute and designating as its representative a person to
negotiate the dispute. The Second Party must, within five (5) Business Days of
service of the notice of dispute, provide a notice to the First Party designating as its
representative a person to negotiate the dispute (the representatives designated by
the Parties being together, the Representatives).

Conduct pending resolution

The parties must continue to perform their respective obligations under this deed if
there is a dispute but will not be required to complete the matter the subject of the
dispute, unless the appropriate party indemnifies the other relevant parties against
costs, damages and all losses suffered in completing the disputed matter if the
dispute is not resolved in favour of the indemnifying party.

Further steps required before proceedings

Subject to clauses 15.14 and 15.15 and except as otherwise expressly provided in
this deed, any dispute between the parties arising in connection with this deed or its
subject matter must, as a condition precedent to the commencement of litigation,
mediation under clause 15.5 or determination by an expert under clause 15.6, first
be referred to the Representatives. The Representatives must endeavour to resolve
the dispute within five (5) Business Days.

Disputes for mediation or expert determination

If the Representatives have not been able to resolve the dispute, then the parties
must agree within five (5) Business Days to either refer the matter to mediation under
clause 15.5 or expert resolution under clause 15.6.
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15.5 Disputes for mediation

(1

2)

If the parties agree in accordance with clause 15.4 to refer the dispute to
mediation, the mediation must be conducted by a mediator agreed by the
parties and, if the parties cannot agree within five (5) Business Days, then by
a mediator appointed by LEADR.

If the mediation referred to in clause 15.5(1) has not resulted in settlement of
the dispute and has been terminated, the parties may agree to have the
matter determined by expert determination under clause 15.6.

15.6 Choice of expert

(1)

2)

3)

4)

(5)

If the parties agree to have the matter determined by expert determination,
this clause 15.6 applies.

The dispute must be determined by an independent expert in the relevant
field:

(a) agreed between and appointed jointly by the parties; or

(b) in the absence of agreement within five (5) Business Days after the
date that the parties agree to have the matter determined by expert
determination, appointed by the President or other senior officer for
the time being of the body administering or expert in the relevant
field.

If the parties fail to agree as to the relevant field within five (5) Business Days
after the parties agree to have the matter determined by expert determination,
either party may at any time refer the matter to the President of the New
South Wales Bar Association (or the President’s nominee) whose decision as
to the relevant field is final and binding on the parties.

The expert appointed to determine a dispute must:
(a) have a technical understanding of the issues in dispute;

(b) not have a significantly greater understanding of one party’s
business, functions or operations which might allow the other side to
construe this greater understanding as a bias; and

(c) inform the Parties before being appointed of the extent of the expert's
understanding of each party’'s business or operations and, if that
information indicates a possible bias, then that expert must not be
appointed except with the written approval of the parties.

The parties must promptly enter into an agreement with the expert appointed
under this clause 15.6 setting out the terms of the expert’'s determination and
the fees payable to the expert.

15.7 Directions to expert

(1)

(2)

In reaching a determination in respect of a dispute under clause 15.6, the
independent expert must give effect to the intent of the parties entering into
this deed and the purposes of this deed.

The expert must:

(a) act as an expert and not as an arbitrator;

(b) proceed in any manner as the expert thinks fit without being bound to
observe the rules of natural justice or the rules of evidence;

(c) not accept verbal submissions unless both parties are present;

(d) on receipt of a written submission from one party, ensure that a copy

of that submission