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MATTERS FOR THE  
LOCAL PLANNING PANEL’S  

DETERMINATION 
 
 
 
 

Monday, 29 July 2024 
 

To be held via 
MS TEAMS 

Commencing at 2:00 PM 
 
 
 
 
 

Microsoft Teams Need help? 

Join the meeting now 

Meeting ID: 450 803 858 47 

Passcode: 32jmbD 

 

Dial in by phone 

+61 2 9161 1229,,708687738# Australia, Sydney 

Find a local number 

Phone conference ID: 708 687 738# 
 

 

Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Amanda Merchant, Panel 
Support Officer on 8711 7712, by 4pm, Thursday the 25th July 2024. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 
 
Liverpool Local Planning Panel / Liverpool City Council (nsw.gov.au) 

 

  

 

 

 

 



 

 

ITEM No. SUBJECT PAGE No. 

1 

DEVELOPMENT APPLICATION DA-64/2007/F 

 

MODIFICATION TO DEVELOPMENT CONSENT DA-64/2007 

UNDER SECTION 4.55(1A) OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 TO REVISE THE 

NORTHERN ALIGNMENT OF ROAD 4, REPOSITION THE 

ROUNDABOUT WITHIN THE INTERSECTION WITH 

SOUTHERN CROSS DRIVE (ROAD 7). 

 

LOT 2 DP 1207518, LOT 3 DP 1207518, LOT 4 DP 1207518, 

LOT 5 DP 1207518, LOT 6 DP 1207518, LOT 12 DP 1108343, 

LOT 1 DP 1078564, LOT 102 DP 1128111 

 

MIDDLETON GRANGE TOWN CENTRE 
LOTS 2-6 FLYNN AVENUE, MIDDLETON GRANGE; 
60 HALL CIRCUIT, MIDDLETON GRANGE; 
LOT 1 SEVENTEENTH AVE EAST, MIDDLETON GRANGE 
LOT 102 SIXTEENTH AVE EAST, MIDDLETON GRANGE 

4 - 114 

ITEM No. SUBJECT PAGE No. 

2 

DEVELOPMENT APPLICATION DA-470/2022/A 

MODIFICATION TO DEVELOPMENT CONSENT DA-

470/2022/A UNDER SECTION 4.56 OF THE 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 

1979, TO AMEND THE SUBDIVISION LAYOUT AND 

REMOVE 1 RESIDENTIAL LOT RESULTING IN 20 

RESIDENTIAL LOTS AND 1 RESIDUE LOT AND TO 

REMOVE TO CONSTRUCT 12 DWELLINGS THAT WERE 

APPROVED ORIGINALLY. 

 

STAGE 1 TORRENS TITLE SUBDIVISION TO CREATE 

17 RESIDENTIAL LOTS AND TWO RESIDUE 

LOTS, BEING PROPOSED LOT 16 FOR A 

TEMPORARY OSD BASIN AND TEMPORARY 

TURNING HEAD TO BE FURTHER 

SUBDIVIDED INTO 3 RESIDENTIAL LOTS IN 

STAGE 2, AND ONE RESIDUE SUPERLOT 

(PROPOSED LOT 19) THAT WILL BE 

SUBJECT OF A FUTURE DEVELOPMENT 

CONSENT, SITE REMEDIATION, DAM DE-

WATERING AND DEMOLITION, 

CONSTRUCTION OF ROADS, TREE 

REMOVAL AND ASSOCIATED CIVIL WORKS. 

STAGE 2 DECOMMISSIONING AND REHABILITATION 

OF TEMPORARY OSD AND TEMPORARY 

TURNING HEAD AND TORRENS TITLE 

SUBDIVISION OF PROPOSED LOT 16 TO 

CREATE 3 RESIDENTIAL LOTS. 

LOT 22 DP 1286912 

140 SIXTH AVENUE, AUSTRAL 

115 - 307 



 

 

 

Item Number: 1 

Application Number: DA-64/2007/F 

Proposed 

Development: 

Modification to Development Consent DA-64/2007 under Section 

4.55(1A) of the Environmental Planning and Assessment Act 1979 to 

revise the northern alignment of Road 4, reposition the roundabout 

within the intersection with Southern Cross Drive (Road 7). 

 

Approved Application DA-64/2007 

Subdivision of existing lots into eight (8) Torrens title lots, four (4) 

public reserve lots, three (3) residue lots and associated roads and 

drainage works. 

 

Approved Modification Application DA-64/2007/A 

Subdivision of existing lots into seven (7) Torrens title lots, four (4) 

public reserve lots, two (2) residue lots and associated roads, 

intersection and pedestrian treatment and drainage works.  

 

Refused Modification Application DA-64/2007/B 

Modification to Development Consent DA-64/2007 under Section 

4.55(2) of the Environmental Planning and Assessment Act 1979. The 

modification proposed: realignment of internal roads, additional 

intersection and widening, redesign of Rene Avenue, creation of 

Bravo Avenue, reconfiguration of open space and pedestrian linkages 

and change trunk drainage from channel to box culverts. 

 

Approved Modification Application DA-64/2007/C 

Modification to Development Consent DA-64/2007 under Section 

4.55(2) of the Environmental Planning and Assessment Act 1979. The 

modification proposes: realignment of internal roads, additional 

intersection and widening, redesign of Rene Ave, creation of Bravo 

Avenue, reconfiguration of open space and pedestrian linkages and 

change trunk drainage from channel to box culverts. 

 

Approved Modification Application DA-64/2007/D 

Modification to Development Consent DA-64/2007 under Section 4.55 

of the Environmental Planning and Assessment Act 1979. The 

changes are as follows: 

• Delete Road 10. 

• Amend existing stormwater drains to run along Flynn Avenue 

instead of through the middle of the subject site and neighbouring 

property. 

 

Approved Modification Application DA-64/2007/E 

Modification to Development Consent DA-64/2007 under Section 4.55 

(1A) of the Environmental Planning and Assessment Act 1979. The 

modification seeks a change to consent Condition 7.1, which is to be 



5 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

renumbered and relocated in the consent from Part "C. PRIOR TO 

THE ISSUE OF A CONSTRUCTION CERTIFICATE" to be a 

requirement under Part "F. PRIOR TO THE ISSUE OF A 

SUBDIVISION CERTIFICATE" 

Property Address Middleton Grange Town Centre 

Lots 2-6 Flynn Avenue, Middleton Grange; 

60 Hall Circuit, Middleton Grange; 

Lot 1 Seventeenth Ave East, Middleton Grange 

Lot 102 Sixteenth Ave East, Middleton Grange 

Legal Description: Lot 2 DP 1207518, Lot 3 DP 1207518, Lot 4 DP 1207518, Lot 5 DP 

1207518, Lot 6 DP 1207518, Lot 12 DP 1108343, Lot 1 DP 1078564, 

Lot 102 DP 1128111 

Applicant: Pacific Planning Pty Limited 

Land Owner: Manta Group Ltd 

Al-Somai Developments Pty Ltd 

Liverpool City Council 

Recommendation: Approved subject to conditions of consent 

Assessing Officer: Darren Laybutt – GAT & Associates 
   

 

1. EXECUTIVE SUMMARY  

 

The subject Modification Application is to modify Development Consent DA-64/2007 under 

Section 4.55(1A) of the Environmental Planning & Assessment Act 1979.  

 

The original Development Application, DA-64/2007, was approved by Liverpool City Council 

on 5 October 2007 for the “subdivision of existing lots into eight (8) Torrens title lots, four (4) 

public reserve lots, three (3) residue lots and associated roads and drainage works.” The 

application has been modified four times with the latest approval on 5 December 2022.  

 

The subject modification seeks a realignment of Road 4 and repositioning of the roundabout 

within the intersection of Road 4 and Southern Cross Drive (Road 7) on land associated with 

the future Middleton Grange Town Centre, legally known as Lots 2-6 in DP 1207518, Lot 1 in 

DP 1078564, Lot 12 in DP 1108343 and Lot 102 in DP 1128111. 

The modification application was lodged on 23 January 2024. 
 
The proposed modification has arisen through detailed traffic modelling of the Middleton 
Grange Town Centre and the modifications are sought to ensure the long-term adequacy of 
the road intersection design – specifically, to 2048.  
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The Development Application was required to be notified in accordance with the Liverpool 

City Council Community Engagement Strategy 2022. The development application was 

advertised and notified between 7 February 2024 and 6 March 2024. No submissions were 

received. 

 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 

the Local Planning Panels Direction – Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 7 

December May 2022, as the development falls in the category of:  

 

• Conflict of interest – the Council is the landowner.  
 

The proposed modification involves the design of one intersection, including the location of 
the roundabout and the road alignment leading to it. The extent of modification and its 
impacts are considered within this assessment report and have been determined the 
application to be substantially the same as the original application and is of a minor 
environmental impact, thus satisfying the test under Section 4.55(1A) of the Environmental 
Planning & Assessment Act 1979.  
 
Based on the assessment, the proposed modification is recommended for approval subject 
to amended and additional conditions of consent.  
 
2. SITE DESCRIPTION AND LOCALITY 

 

2.1       The subject site and locality 

 

The subject site is known as the Middleton Grange Town Centre and comprises eight (8) 

Torrens title lots which are legally defined as: 

 

• Lots 2, 3, 4 and 5 in DP 1207518 

• Lot 1 in DP 1078564 

• Lot 12 in DP 1108343 

• Lot 102 in DP 1128111 
 

The site has a total area of 69,040m2 with a frontage of 200.5m to the north and 220m to the 

south. The site is identified in Figure 1 below. 

 

The site has a mixture of land zonings as identified in the Land Zoning Map below. 

Specifically, the site is zoned R1 General Residential, E1 Local Centre, SP2 Drainage and 

RE1 Public Recreation.  
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Figure 1 – Aerial view of the locality (Source: Mecone Mosaic) 

 

 
Figure 2 – Land Zoning Map (Source: NSW Planning Portal EPI Viewer) 

 

 

Site 
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The works associated with the approvals on the land have commenced. Refer to the photos 

below. 

 

 
Figure 3 – Photo of the site from Flynn Avenue 

 

 
Figure 4 – View of drainage work from  
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Figure 5 – View of the site from Southern Cross Avenue 

 

 
Figure 6 – View of the intersection of Southern Cross Avenue and Briggs Avenue, the location of the 

future roundabout 

 

The locality is well progressed in the redevelopment from rural residential to predominantly 

low density residential. As Figure 1 illustrates, the immediate surroundings have largely 

already been developed with the few remnants of rural residential properties remaining. 

 

Adjoining the site to the east is Middleton Grange Public School.  

 

Lots 2, 3, 4, 5 and 6 in DP 1207518, Lot 1 in DP 1078564 & Lot 12 in DP 1108343 are 

burdened by an S88B restriction imposed under DA-74/2015. The restriction requires: 

 

“Development Applications shall not be considered or determined on the burdened lots 

until such time as Council (and other relevant authorities) have approved a Planning 
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Proposal for a rezoning and revised street network layout for the Middleton Grange 

Town Centre. The revised street network layout shall include a link road (north-south 

direction) connecting Flynn Avenue and Southern Cross Avenue.” 

 

The proposal is for a Section 4.55 modification and not a development application. No 

conflict arises.  

 

3. BACKGROUND/HISTORY 

 

Applications have been submitted in relation to the subdivision and road network associated 

with the Middleton Grange Town Centre. The history is summarised below. 

 

• DA-64/2007 – Subdivision of existing lots into eight (8) Torrens title lots, four (4) 
public reserve lots, three (3) residue lots and associated roads and drainage works. 
Approved on 5 October 2006. 
 

• DA-64/2007/A – Subdivision of existing lots into seven (7) Torrens title lots, four (4) 
public reserve lots and two (2) residue lots and associated roads, intersection and 
pedestrian treatment and drainage works. Approved on 1 February 2008. 
 

• DA-64/2007/B – Modification to Development Consent DA-64/2007 under section 
4.55(2) of the Environmental Planning and Assessment Act 1979. The modification 
proposed: realignment of internal roads, additional intersection and widening, 
redesign of Rene Ave, creation of Bravo Avenue, reconfiguration of open space and 
pedestrian linkages and change trunk drainage from channel to box culverts. 
Withdrawn on 21 February 2020.   
 

• DA-64/2007/C – Modification to Development Consent DA-64/2007 under Section 
4.55(2) of the Environmental Planning and Assessment Act 1979, to allow for the 
realignment of internal roads, additional intersections and widening, re-design of 
Rene Avenue, creation of Bravo Avenue, re-configuration of open space and 
pedestrian linkages, and change of trunk drainage from channel to culvert. Approved 
on 22 May 2020.  
 

• DA-64/2007/D – Modification to Development Consent DA-64/2007 under Section 
4.55 of the Environmental Planning and Assessment 1979. The changes are as 
follows: delete Road 10; Amend existing stormwater drains to run along Flynn 
Avenue instead of through the middle of the subject site and neighbouring property. 
Approved on 28 November 2022.  
 

• DA-64/2007/E – Modification to Development Consent DA-64/2007 under Section 
4.55(1A) of the Environmental Planning and Assessment Act 1979. The Modification 
seeks a change to consent Condition 7.1, which is to be renumbered and relocated in 
the consent from Part "C. PRIOR TO THE ISSUE OF A CONSTRUCTION 
CERTIFICATE" to be a requirement under Part “F. PRIOR TO THE ISSUE OF A 
SUBDIVISION CERTIFICATE." Approved on 5 December 2022.  

 

 



11 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

The initial approved subdivision and road network design and the most recent design are in 

Figures 7 and 8 below. 

 

 
 

Figure 7 – DA-64/2007 – approved subdivision and roads design 

 
Figure 8 – DA-64/2007/E – approved subdivision and roads design 
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A separate application (DA-74/2015) was submitted for the subdivision of existing lots into 

eight Torrens title lots and was approved on 1 April 2015. The approved subdivision reflects 

the current layout and an extract of the approved plan is below. 

 

 
Figure 9 – DA-74/2015 – approved eight (8) lot Torrens title subdivision layout 

 

A separate development application for Torrens title subdivision of 3 lots into 26 residential 

lots and the construction of associated roads including a rear laneway was lodged on 13 

December 2023 (DA-637/2023). The application remains under assessment; however, this 

subdivision has factored in the proposed modification to realign the roads and roundabout as 

it affects the R1 General Residential zoned land.  

 

The subject modification was lodged on 23 January 2024 and due to Council, the landowner 

of the roads associated with the application, the assessment has been conducted by an 

external consultant. 

 

A preliminary assessment of the application required a request for additional information 

letter to be issued. The letter was issued on 28 March 2024 and requested: 

 

• To provide an updated subdivision plan reflecting the revised road alignment; and, 

• To clarify the extent of modification works given the submitted Traffic Analysis 
prepared by Bitzios Consulting also referred to the installation of traffic signals at 
Flynn Avenue / Main Street (Road 4) and recommended upgrading the northern 
pedestrian crossing of Flynn Avenue / Main Street to a shared pedestrian and cyclist 
crossing.  
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A response was received on 22 April 2024 clarifying that: 

 

• The subdivision of Lots 2 and 3 is being progressed with Council separately through 
a Section 138 application under the Roads Act 1993 and has been advanced in a 
fashion that has factored in the road realignment. 

• It is not sought to seek approval for the traffic signals or the pedestrian crossing 
upgrades as part of this modification.   

 

The application was referred to internal departments and to Transport for NSW (TfNSW) and 

support has been given subject to conditions.  

 

The application has been assessed based on the information submitted to date and is 

recommended for approval subject to conditions.  

 

4. DETAILS OF THE PROPOSAL 

 

The subject Section 4.55(1A) Modification is submitted to revise the northern alignment of 

Road 4 to suit the repositioning of the roundabout at the intersection of Road 4 and Southern 

Cross Drive (Road 7). The alignment of Southern Cross Drive is also adjusted to suit the 

amended roundabout location. 

 

Reference should be made to Figures 8 and 10 for a comparison between the approved and 

proposed overall site plans, and Figures 11 and 12 for the approved and proposed 

roundabout and road alignment design.  

 

The modification has arisen through a Traffic Control Signal Design assessment for the 

Middleton Grange Town Centre undertaken by Bitzios Consulting. The assessment 

determined modest adjustments to the roundabout would improve the intersection 

performance in the long term and minimise the need to adjust road alignments, kerb and 

gutter at that time traffic signals would be required (approximately required in 2048).  

 

While it is noted the Traffic Control Signal Design assessment has led to other 

recommendations for the road network, these do not form part of this application.  

 



14 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

 
Figure 10 – Proposed modification site plan (Source: J. Wyndham Prince) 

 

 
Figure 11 – DA-64/2007/D – most recent approved roundabout and road alignment design 
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Figure 12 – Proposed modification to the roundabout and road alignment (Source: J. Wyndham 

Prince) 

 

5. STATUTORY CONSIDERATIONS 

 

5.1 Relevant matters for consideration 

 

The following planning instruments/policies applicable to the proposed development area as 

follows: 

  

• State Environmental Planning Policy (Resilience and Hazards) 2021. 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021. 

• Liverpool Local Environmental Plan (LLEP) 2008. 

• Liverpool Development Control Plan (LDCP) 2008 

• Part 1: General Controls for All Development. 

• Part 2.5: Land Subdivision and Development in Middleton Grange 
 

6. ASSESSMENT  

 

6.1  Section 4.55 of the Environmental Planning & Assessment Act 1979 

 

This application has been lodged pursuant to Section 4.55(1A) of the Environmental 

Planning and Assessment Act (EP&A Act) 1979 and it is considered that the development as 

amended can be determined under Section (1A) of the EP&A Act 1979, which states as 

follows: 
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“(1A) Modifications involving minimal environmental impact  

 

A consent authority may, on application being made by the applicant or any other 

person entitled to act on a consent granted by the consent authority and subject to and 

in accordance with the regulations, modify the consent if— 

 

(a) it is satisfied that the proposed modification is of minimal environmental 
impact, and 

 

Comment: Pursuant to subclause (a) of the above extract, the proposal must first be of 

minimal environmental impact.  

 

The assessment of the application in the following sections of this report has determined that 

the proposal would have minimal environmental impact. In essence, the modification solely 

relates to an adjustment of the intersection design at Southern Cross Avenue, Briggs 

Avenue and Road 4 (Main Street). It does not cause any meaningful impacts on the broader 

original application for Torrens title subdivision, road construction and drainage work. There 

are no built, environmental, social or economic impacts which arise from the modification 

which have not already been assessed. The application satisfies the ‘minimal environmental 

impact’ test. 

 

(b) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent 
was originally granted and before that consent as originally granted was 
modified (if at all), and 

 

Comment: Pursuant to subclause (b) of Section 4.55(1A), the proposed modification must 

be substantially the same as the development to which the consent was originally granted. 

The application seeks a marginal shift to the roundabout within the intersection and its 

associated effect on the road alignment adjustments to suit. The scope of the modifications 

is modest and has no meaningful effect on the broader original application. The application 

remains for subdivision, road construction and drainage work, now simply taking into 

consideration the anticipated future traffic impacts up to the year 2048 in the final 

intersection design.  

 

There is no further change to the number of lots or roads and the development is 

substantially the same.  

 

(c)  it has notified the application in accordance with— 

 

(i)  the regulations, if the regulations so require, or 

(ii)  a development control plan, if the consent authority is a council that 

has made a development control plan that requires the notification or 

advertising of applications for modification of a development consent, and 
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(d)  it has considered any submissions made concerning the proposed 

modification within any period prescribed by the regulations or provided by the 

development control plan, as the case may be. 

 

Subsections (1), (2) and (5) do not apply to such a modification.” 

 

Comment: Pursuant to subclause (c) and (d), the application was notified for a period of 28 

days in accordance with Council’s Community Participation Plan 2019 and no submissions 

were received.  

 

The application can be considered under Section 4.55(1A) of the EP&A Act 1979. 

 

(3) In determining an application for modification of a consent under this section, the 

consent authority must take into consideration such of the matters referred to in Section 

4.15(1) as are of relevance of the development, the subject of the application. The 

consent authority must also take into consideration the reasons given by the consent 

authority for the grant of the consent that is sought to be modified. 

 

Comment: Relevant matters of Section 4.15(1) have been taken into consideration, as 

detailed below.  It is also noted that the proposed modification is consistent with the 

original granting of development consent and the reasons provided for the grant of 

consent are satisfactory in respect to the modifications sought under this application. 

Additional conditions would be required for the amendments made, however, this does 

not alter the reasons made for the decision of the development application and the 

subsequent modifications. 

 

6.2  Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

 

In accordance with Section 4.55(3) of the EP&A Act 1979, this modification application has 

been assessed in accordance with the relevant matters of consideration prescribed by 

Section 4.15 Evaluation of the EP&A 1979 including the Environmental Planning and 

Assessment Regulation 2021 (EP&A Regulation) and the reasons for approval provided 

under the original consent.  

 

(a) State Environmental Planning Policy (SEPP) (Resilience and Hazards) 
2021 

 

Pursuant to Section 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 

unable to grant development consent unless it has considered whether the land is 

contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 

its contaminated state, or can be remediated to be made suitable for the purposes for which 

the development is proposed to be carried out. 
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Section 4.6 - Contamination and 

remediation to be considered in 

determining development application 

Comment 

(1)  A consent authority must not consent to the carrying out of any development on land unless:  

 (a)  it has considered whether the land is 

contaminated, and 

 

The original consent issued under DA-64/2007 

considered matters of contamination and was satisfactory 

at the time.  

 

Further, in DA-64/2007/C, an addendum to the 

Preliminary Site Investigation was submitted and 

supported, stating that the land was at low risk of 

contamination but would require further investigation and 

remediation. The original and addendum contamination 

documents (including a Stage 2 Detailed Site 

Investigation) were assessed and conditioned prior to a 

construction certificate.   

 

The subject modification does not require further 

consideration of contamination on the site.  

(b)  if the land is contaminated, it is 

satisfied that the land is suitable in its 

contaminated state (or will be suitable, 

after remediation) for the purpose for which 

the development is proposed to be carried 

out, and 

As above. 

 (c)  if the land requires remediation to be 

made suitable for the purpose for which the 

development is proposed to be carried out, 

it is satisfied that the land will be 

remediated before the land is used for that 

purpose. 

Existing conditions of consent require the remediation of 

land per the recommendations in the approved 

contamination assessment. 

 

Based on the above assessment, the proposal is considered to satisfy the relevant 

objectives and provisions of Chapter 4 of SEPP (Resilience and Hazards) 2021. 

 

(b) State Environmental Planning Policy (Biodiversity and Conservation) 
2021 

 

The subject land is located within the Georges River Catchment and as such, Chapter 6 

Water Catchments applies to land within the Georges River Catchment and aims to maintain 

and improve water quality.  

 

The proposed modification would make minimal amendments to the engineering and 

stormwater management aspects of the proposal. It is advised that, Council’s Land 

Development Engineer has reviewed the modified proposal and raised no objections with no 

new conditions required. Accordingly, the proposed development as amended is considered 

to meet the objectives of the SEPP and is unlikely to negatively impact the environmental 

quality of the Georges River Catchment. 



19 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

(c) Liverpool Local Environmental Plan 2008 
 

(i) Zoning  

 

An extract of the zoning map was provided in Figure 2 of this report and as indicated the 

subject site contains different zones. The proposal is subject to R1 General Residential and 

E1 Local Centre zoned land as prescribed by the Liverpool Local Environmental Plan (LLEP) 

2008.  

 

(ii) Permissibility 
 
The modification involves a realignment to the approved road network and a consequent 

minor adjustment to the approved lots. Subdivision is permissible through Clause 2.6 of 

LLEP 2008, while a ‘road’ is defined in LLEP 2008 as: 

 

“road means a public road or a private road within the meaning of the Roads Act 

1993, and includes a classified road.” 

 

The proposal satisfies this definition. Roads are listed as permissible with consent in the R1 

General Residential and E1 Local Centre zones. The modification remains permissible.  

 

(iii) Objectives of the Zone 
 

The objectives of the R1 General Residential zone are:  
 

• To provide for the housing needs of the community. 

• To provide for a variety of housing types and densities. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To ensure that housing densities are broadly concentrated in locations accessible to 
public transport, employment, services and facilities. 

• To facilitate development of social and community infrastructure to meet the needs 
of future residents. 

 
The proposed modification is considered to still be consistent with the objectives of the zone. 
The parent application was the first step in the development of the Middleton Grange Town 
Centre, which also would involve the provision of additional residential development in the 
R1 General Residential zoned portion of the site. The modification further assists with 
achieving the objectives of the zone through the efficient delivery of road infrastructure.  
 
The objectives of the E1 Local Centre zone are: 
 

• To provide a range of retail, business and community uses that serve the needs of 
people who live in, work in or visit the area. 

• To encourage investment in local commercial development that generates 
employment opportunities and economic growth. 

• To enable residential development that contributes to a vibrant and active local 
centre and is consistent with the Council’s strategic planning for residential 
development in the area. 
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• To encourage business, retail, community and other non-residential land uses on the 
ground floor of buildings. 

• To facilitate a high standard of urban design and a unique character that contributes 
to achieving a sense of place for the local community. 

• To maximise public transport patronage and encourage walking and cycling. 
 
Similarly, the proposed modification would remain consistent with the objectives of the E1 
zone through the efficient delivery of road infrastructure furthering the development of the 
Middleton Grange Town Centre and future commercial and residential developments.  
 
The objectives of the RE1 Public Recreation zone are: 
 

• To enable land to be used for public open space or recreational purposes. 
• To provide a range of recreational settings and activities and compatible land uses. 
• To protect and enhance the natural environment for recreational purposes. 
• To provide sufficient and equitable distribution of public open space to meet the needs 

of residents. 
• To ensure the suitable preservation and maintenance of environmentally significant or 

environmentally sensitive land. 
 

The proposed modification to Development Consent DA-64/2007 is considered to remain 
consistent with the objectives of the zone in that it would enable land to be used for public 
open space or recreational purposes. The extent of the modification does not impact on the 
RE1 zoned land. 
 

The objectives of the SP2 Infrastructure zone are: 
 

• To provide for infrastructure and related uses. 
• To prevent development that is not compatible with or that may detract from the 

provision of infrastructure. 
• To reserve land for the provision of infrastructure. 

 

The proposed modification to Development Consent DA-64/2007 is considered to remain 
consistent with the objectives of the zone in that the proposal provides for infrastructure and 
related uses. The extent of the modification does not impact on the SP2 zoned land. 
 

(iv) Principal Development Standards   
 
LLEP 2008 contains principal development standards which are relevant to the proposal. 
 
As no built form is proposed in this application, there are development standards not 
referenced such as Clause 4.3 Height of Buildings and Clause 4.4 Floor Space Ratio.  
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Development 
Provision 

Requirement Proposed Comment 

Part 4 Principal Development Standards 

4.1 Minimum 
Subdivision Lot 
Size  

R1 zone: 300m2 (Area 1) 
 
E1 zone: 1,000m2 

The realignment of the road 
network has a negligible 
effect on the approved 
Torrens title lots. The lot 
sizes are all over 1,000m2. 

Complies 

Part 5 Miscellaneous Provisions 

5.1 Relevant 
Acquisition 
Authority 

Community Facility (E1) 
(see map below) 

The modification does not 
affect the portion of the 
land identified for future 
acquisition.  

N/A 

5.21 Flood 
Planning 

Development consent must 
not be granted within the 
flood planning area unless 
the development will not 
adversely affect flood 
behaviour.   

Council’s Floodplain 
Engineer has raised no 
concerns with the 
modification as it does not 
impact on the land that is 
flood affected.  

Complies 

Part 7 Additional Local Provisions 

7.31 Earthworks Consent is required for 
earthworks 

Minimal changes occur to 
cut/fill levels to facilitate the 
revised roundabout position 
and road alignment. 
Council’s Engineer has 
raised no concern.  

Complies 

7.42 
Development of 
Middleton 
Grange Town 
Centre 

This clause applies to the 
following land— 
(a)  Lots 2–5 and 6, DP 
1207518, 
(b)  Lot 1, DP 1078564, 
(c)  Lot 12, DP 1108343, 
(d)  Lot 102, DP 1128111. 

Although the subject site is 
the land specified in the 
clause, the clause itself 
relates to development 
yield including total 
dwellings, floor area, etc. 
Not relevant to this 
modification solely for the 
broad scale subdivision, 
roads and drainage. 

N/A 
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Figure 13 – Land Acquisition Map (NSW Legislation website) 

 

6.3  Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument  

 

There are no draft Environmental Planning Instruments (EPIs) that affect the assessment of 

this application.  

 

6.4  Section 4.15(1)(a)(iii) - Provisions of any Development Control Plan  

 

(a)  Liverpool Development Control Plan (LDCP) 2008 

 

The proposed development is subject to the relevant controls of the LDCP 2008, particularly: 

• Part 1: General Controls for all Development 

• Part 2.5: Land Subdivision and Development in Middleton Grange 
 

Only the relevant controls for the modification are discussed in the tables below and 

separate tables have been provided for the different parts of LDCP 2008.  

 

The proposal is generally compliant with the LDCP 2008.  

 

The first table refers to the controls within Part 1 of the LDCP 2008.  

 

 

 

 

 

 

 

 

 

 



23 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

LDCP 2008 – Part 1: General Controls for all Development 

Control Requirement Proposed Comment 

Section 2 – Tree 

Preservation 

Consider impact of 

development on 

existing vegetation 

No additional impacts on trees. Complies 

Section 5 – Bushfire 

Risk  

Consideration of 

bushfire. 

The site is partly identified as bushfire 

prone land, but not within the area of 

the modified road and roundabout. 

Not 

applicable.  

Section 6 – Water 

Cycle Management 

Consideration of 

stormwater and 

drainage 

The modified engineering plans have 

been reviewed by Council’s Land 

Development Engineer who have no 

objections. 

Complies  

Section 7 – 

Development Near a 

Watercourse 

Consideration of 

impact on riparian 

corridors 

The modification works are located 

more than 40m from a watercourse. 

Not 

applicable 

Section 8 – Erosion 

and Sediment 

Control 

Sediment Control 

Plan or Soil and 

Water Management 

Plan required 

Sediment and erosion control details 

have been submitted with the modified 

engineering plans and would be 

conditioned to ensure appropriate 

management during works. 

Complies 

by 

condition 

Section 9 – Flooding 

Risk 

Flood affection of 

property to be 

considered 

A portion of the site near the SP2 

Drainage land is flood affected and the 

area of the modification is not within the 

flood affected land. Council’s Flooding 

Engineer reviewed the modification and 

no additional flooding matters were 

raised.  

Complies  

 

The below table refers to the controls within Part 2.5 of the LDCP 2008.  

 

LDCP 2008 – Part 2.5: Land Subdivision and Development in Middleton Grange 

Control Requirement Proposed Comment 

Section 2.1 – 

Street Network 

The subdivision of land, 

design and layout of streets 

shall be in accordance with 

Figures 2-3.  

 

All streets shall be 

designed and constructed 

in accordance with Figures 

2, 3 and 4 

The currently approved road network 

deviates from Figures 2-3 and has 

been previously deemed acceptable. 

The roundabout and associated road 

realignments are substantially the 

same as approved and do not raise 

any further considerations in relation 

to appropriate street networks. 

Council’s Traffic Engineer supports 

the modified proposal. 

Complies 

 

6.5  Section 4.15(1)(a) (iiia) – Planning Agreement or any Draft Planning Agreement 

 

A Voluntary Planning Agreement (VPA) is in place regarding road upgrades and open 
space. The proposed modification does not conflict the matters contained within the 
agreement.  
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6.6 Section 4.15(1)(a)(iv) – The Regulations 

 

The proposed modification is consistent with the provisions of the Environmental Planning 

and Assessment Regulation 2021.  

6.7  Section 4.15(1)(b) – The Likely Impacts of the Development  
 

Natural & Built Environment  

 

The proposed modification has no additional impact on the natural or built environments, 

being a realignment of a road and roundabout to deliver an optimised traffic flow outcome. 

The proposal is substantially the same and would remain subject to appropriate conditions of 

consent for construction works.  

 

Social Impacts and Economic Impacts 

 

No negative social or economic impacts would occur. The proposal seeks to reduce future 

roadworks for traffic signals and optimise the intersection design, a positive outcome to 

minimise disruption and costs in the future. The modification assists in the orderly 

development of the site.  

 

6.8  Section 4.15(1)(c) - The Suitability of the Site for the Development  

 

The subject site remains suitable for the approved land use and the modification has been 

assessed to have no significant adverse impacts on neighbouring properties or the broader 

area.  

 

6.9  Section 4.15(1)(d) - Any submissions made in relation to the Development.  

 

(a) Internal Referrals  
 

The following comments have been received from Council's internal departments:  

 

DEPARTMENT COMMENTS 

Land Development Engineer  Supported.  

Flooding No change to flooding considerations. 

Traffic and Transport Supported subject to conditions. 

 

(b) External Referrals 
 

The following comments have been received from external authorities:  

 

AGENCY COMMENTS 

Transport for NSW  Provided a condition of consent to ensure the traffic 

control signals are designed to meet TfNSW 

requirements. Refer to the below. 
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Transport for NSW (TfNSW) 

 

The Traffic Control Signal Design assessment undertaken by Bitzios Consulting in 

referencing Traffic Control Signals triggered a referral to Transport for NSW (TfNSW) under 

Section 87(4) of the Roads Act 1993. A referral response was issued on 2 April 2024 which 

provided a condition of consent requiring any traffic control signals to be designed to meet 

TfNSW and Austroads Guide to Road Design.  

 

The request for additional information sent to the applicant included a request for clarification 

on whether the signals were being sought for approval now. It was clarified that the applicant 

was not seeking consent for the signals, but that the traffic study considered the future 

intersection performance and design including when the signals would be required. 

Consequently, the application does not involve and does not require the concurrence of 

TfNSW.  

 

Therefore, the modification no longer requires consideration under the Roads Act 1993. 

 

(c) Community Consultation  
 

The development application was required to be notified in accordance with Liverpool City 

Council Community Engagement Strategy 2022. The development application was 

advertised and notified between 7 February 2024 and 6 March 2024. No submissions were 

received. 

 

6.10 Section 4.15(1)(e) – The Public Interest 
 
The proposal as amended would remain not to be contrary to the public interest. 
 

7.  CONCLUSION 

 

The application has been assessed having regard to the provisions of Sections 4.15, 

4.55(1A) and (3) of the EP&A Act 1979 the EPIs, including applicable SEPPs, LLEP 2008, 

LDCP 2008, and relevant codes and policies of Council.  

 

The proposal is considered to have sufficiently demonstrated that the proposed modification 

is substantially the same as originally approved and has minor environmental impacts. 

Furthermore, the proposal has sufficient merit available to enable a recommendation of 

approval.  

 

8.  RECOMMENDATION  

 

That application DA-64/2007/F for a modification to Development Consent DA-64/2007 

under Section 4.55(1A) of the Environmental Planning and Assessment Act 1979 to revise 

the northern alignment of Road 4 and reposition the roundabout within the intersection with 

Southern Cross Drive (Road 7), be approved by the Liverpool Local Planning Panel as the 
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consent authority, pursuant to Section 4.16(1) of the Environmental Planning and 

Assessment Act 1979, subject to modified conditions of consent and additional conditions.  

 

9. RECOMMENDATION 

That Modification Application No.  DA-64/2007/F be approved subject to amended 

conditions of consent and additional conditions. 

 

ATTACHMENTS 

 
1. Draft Modification Notice of Determination 

2. Civil Plans 

3. Traffic Report 

4. Statement of Environmental Effects  
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Item Number: 2 

Application Number: DA-470/2022/A 

Approved 

Development  

Approved by Land & 

Environment Court 

(LEC No: 2022/299477 

- 19 April 2023) 

 
Subdivision of Lot 22 approved under DA-1166/2015, into a Torrens 
Title subdivision of 21 residential lots, construction of twelve (12) 
dwellings (in 6 semi-detached built forms), and one (1) residue super-
lot set aside for future development, site remediation, dam demolition 
and de-watering, construction of roads, tree removal and associated 
civil works, over two (2) stages. 

Proposed 

Development: 

Modification to Development Consent DA-470/2022/A under Section 

4.56 of the Environmental Planning and Assessment Act 1979, to 

amend the subdivision layout and remove 1 residential lot resulting in 

20 residential lots and 1 residue lot and to remove to construct 12 

dwellings that were approved originally. 

 

Stage 1    Torrens title subdivision to create 17 residential lots and 

two residue lots, being proposed Lot 16 for a temporary 

OSD basin and temporary turning head to be further 

subdivided into 3 residential lots in Stage 2, and one 

residue Superlot (proposed Lot 19) that will be subject 

of a future development consent, site remediation, dam 

de-watering and demolition, construction of roads, tree 

removal and associated civil works. 

Stage 2    Decommissioning and rehabilitation of temporary OSD 

and temporary turning head and Torrens title 

subdivision of proposed lot 16 to create 3 residential 

lots. 

Property Address 140 Sixth Avenue, Austral 

Legal Description: Lot 22 DP 1286912 

Applicant: UPG 245 PTY LTD 

Land Owner: UPG 245 PTY LTD 

Cost of Works: $0 

Recommendation: Approved subject to conditions of consent 

Assessing Officer: Pradip Adhikari 
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1 EXECUTIVE SUMMARY  

Council has received a Development Application (DA-470/2022/A) seeking consent to 
amend the subdivision layout and remove 1 residential lot resulting in 20 residential lots and 
1 residue lot and to remove to construct 12 dwellings that was approved originally at 140 
Sixth Avenue, Austral. 
 
Stage 1 Torrens title subdivision to create 17 residential lots and two residue lots, being 

proposed Lot 16 for a temporary OSD basin and temporary turning head to be 

further subdivided into 3 residential lots in Stage 2, and one residue Superlot 

(proposed Lot 19) that will be subject of a future development consent, site 

remediation, dam de-watering and demolition, construction of roads, tree removal 

and associated civil works. 

 

Stage 2 Decommissioning and rehabilitation of temporary OSD and temporary turning 
head and Torrens title subdivision of proposed lot 16 to create 3 residential lots. 

 
The development application was not required to be placed on public exhibition in 
accordance with the provisions of the Community Engagement Strategy 2022 which is under 
Liverpool Community Participation Plan 2022. No submissions were received objecting to 
the proposal. 
 

The key issues associated with the proposal relate to: 
1. Developer Contributions and 
2. Dwelling density. 

 
Council’s new contribution plan - Liverpool City Council S7.11 Austral and Leppington North 
Contributions Plan 2021 is now in force, effective 23/11/23, and applies to all DA, CDCs, that 
are under assessment and not yet determined including modification applications. The 
Contributions Plan 2021 will amend the contribution rate. However, with the reduction of the 
number of lots and with generally the same layout or works as previously approved, no 
changes to the contribution amount for this modification is required. Nonetheless, the 
contribution amount has been divided for each stage. This proposal was referred to 
Council’s Contributions Accountant who confirmed the applicable contributions. 
 
The applicant lodged the application to modify the original proposal with lot widths greater 
than 9m, to remove the need for the construction of twelve (12) dwellings. Dwellings are 
required to be constructed if the proposed lot width is less than 9m according to clause 3.2.- 
Subdivision Approval Process of Liverpool Growth Centre Precincts Development Control 
Plan 2021. The modification proposes 20 lots, a reduction of 1 lot than originally approved, 
resulting in a total variation to the minimum dwelling density of 23.07 percent, which is over a 
10 percent variation and contravenes a development standard imposed by Clause 4.1B -
Residential density of 20dw/Ha imposed by State Environmental Planning Policy (Precincts -
Western parkland) 2021). 
 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 

the Local Planning Panels Direction Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 

2020, as the development falls in the category of: 
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Departure from Development Standards 

Development that contravenes a development standard imposed by an 

Environmental Planning Instrument (EPI) by more than 10% or non-numerical 

development standards. 

 

The application has been assessed pursuant to the provisions of the Environmental Planning 

and Assessment (EP&A) Act 1979.  Based on the assessment of the proposed modification, 

the development is deemed to be substantially the same development and it is 

recommended that the application be approved, subject to the modification of conditions. 

 

2. SITE DESCRIPTION AND LOCALITY 

 

2.1 The locality 

 

The area is characterised by low density residential development and is within semi-rural 
large residential lot area which is currently transitioning to low density residential suburban 
environment.  
 
The adjoining properties to the development site are detailed in the following table.  
 

East (side) A single storey dwelling house at 130 Sixth Avenue, Austral 

West (side) A single storey dwelling house at 150 Sixth Avenue, Austral 

South (rear) Single storey dwelling houses at 61 Fifth Avenue, Austral 

North (front) A single storey dwelling at 135-145 Sixth Avenue, Austral  
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Figure 1: Locality Surrounding the Proposed Development (Source: Geocortex) - Insert 

Locality map. 

 

2.2 The site  

 

The subject site is identified as Lot 22 in DP1286912 and is known as 140 Sixth Avenue, 

Austral. It is regular in shape with a frontage of 80.47 metres to Sixth Avenue and a depth of 

150.92m with a total area of 10,214m². The site is located approximately 67m west of 

Browns Road. 

 
Currently, the subject site contains a single storey dwelling house and outbuilding. Trees are 
located at the rear of the site and approved to be removed with original development 
application.  
 

The Site 
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Figure 2: Aerial view of the site (Source: Geocortex) - Insert aerial view of the site. 

 

3. BACKGROUND/HISTORY 

 

Application No. Description 
DA-1166/2015  Approved 10 March 2016  

Two Lot Torrens Title Subdivision.  
 
Note: In 2015 DA-1166/2015 was lodged to separate RE1 zoned and 
R2 zoned land. The subjected site (Lot 22 DP1286912) is R2 zoned 
land. Please see figure 3.  
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Figure 3: Approved subdivision plan under DA-1166/2015 
 

DA-470/2022 Subdivision of Lot 22 approved under DA-1166/2015, into a Torrens Title 
subdivision of 21 residential lots, construction of twelve (12) dwellings (in 
6 semi-detached built forms), and one (1) residue super-lot set aside for 
future development, site remediation, dam demolition and de-watering, 
construction of roads, tree removal and associated civil works, over two 
(2) stages. 

 
(Approved by LEC on 19 April 2023). 

DA-470/2022/A  

 

Date Action 

07 November 
2023 

Subject application lodged 

04 March 2024 Submitted amended Subdivision plan (Revision 1) 

01 May 2024 Submitted amended Subdivision plan (Revision 3) 

24 May 2024 Submitted amended Subdivision plan (Revision 5) 

27 May 2024 Submitted amended Subdivision plan (Revision 6) 

29 May 2024 Submitted amended Subdivision plan (Revision 7) 
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4. DETAILS OF THE PROPOSAL 

 

The modification proposed under the subject application DA-470/2022/A consists of the 
following:  

• Remove one residential allotment to have a total of 20 residential allotments 
and 1 residue lot;  

• Reconfigure the allotments to achieve a lot width of 9m or greater; and  

• Remove the construction twelve (12) semi-detached dwellings from the 
application.  

 

     
 

Figure 4: Approved Subdivision plan under       Figure 5: Proposed Modification for DA-     
470/2022                                                              DA-470/2022/A 
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Summary of approved and proposed modifications plan 
 

Approved Development (DA-470/2022) Proposed Modification (DA-470/2022/A) 

Total of 22 lots Total of 21 residential lots 

Construction of 12 semi-detached dwellings Removal of 12 semi-detached dwellings 
 

Lot 
frontage 

Lot Size No. of 
lots 

7m or 
less than 
9m 

239sqm 12 

9m or 
less than 
10m 

(250- 285) 
sqm 

7 

10m or 
more 

290.300sqm 2 

Battle Axe 
lots 

- - 

Residue 
lot 

Lot 22 1 

1.  

Lot 
frontage 

Lot Size No. 0f 
lots 

7m or 
less than 
9m 

- - 

9m or 
less than 
10m 

(250- 
320) sqm 

10 

10m or 
more 

(250 -
500)sqm 

7 

Battle 
Axe lots 

624.5sqm 2 

Residue 
lot 

Lot 19 1 

2.  
 

5. STATUTORY CONSIDERATIONS 

 

5.1 Relevant matters for consideration 

 

The relevant planning instruments/policies applicable to the proposed development are as 

follows: 

 

• State Environmental Planning Policy (Precincts—Western Parkland City) 2021 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

• State Environmental Planning Policy (Resilience and Hazards) 2021  

• Liverpool City Council Growth Centre Precincts Development Control Plan; 

- Part 2: Precinct Planning Outcomes; and 

- Part 3: Neighbourhood and Subdivision Design. 

 

Other Plans and Policies 

• Liverpool Community Participation Plan 2022 

 

Contributions Plans 

• Liverpool City Council S7.11 Austral and Leppington North Contributions Plan 2021. 

 

6. ASSESSMENT  

 

The application has been lodged pursuant to Section 4.56 of the Environmental 
Planning and Assessment Act 1979, which provides: 
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Modification by consent authorities of consents granted by the Court 
 
(1) A consent authority may, on application being made by the applicant or any other 

person entitled to act on a consent granted by the Court and subject to and in 

accordance with the regulations, modify the development consent if: 

 
(a) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent 

was originally granted and before that consent as originally granted was 

modified (if at all), and 

 

Comment: The proposed modification is limited to the subdivision profile that was 
previously approved. There is minimal change to the fundamental aspects of the 
approval, including its nature as a residential subdivision, siting or layout of the 
approved lots or width of the approved roads. The number of lots is proposed to be 
reduced from 21 residential lots to 20 with the lot widths being increased to a 
minimum of 9m thereby removing the need for the construction of the previously 
approved semi-detached dwellings. More than these changes and despite the 
removal of the built form from the development, it is considered the application is 
considered substantially the same development as originally approved. 
 

(b) it has notified the application in accordance with: 

(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or 
advertising of applications for modification of a development consent, and 

 
Comment: Despite the amendment to the subdivision layout made under Section 
4.56 of the EP&A Act 1979, the development is considered to remain substantially the 
same as to which the Land and Environment Court originally granted approval (LEC 
no. 2022/299477).  
 

(c) it has notified, or made reasonable attempts to notify, each person who made 

a submission in respect of the relevant development application of the 

proposed modification by sending written notice to the last address known to 

the consent authority of the objector or other person, and 

 
Comment: The application was not required to be notified in accordance with the 
provisions of the Community Engagement Strategy 2022 which is under Liverpool 
Community Participation Plan as it is not considered that the proposed modification 
will increase the impact on adjoining or nearby land. No submissions have been 
received objecting to the proposal. 

 
(d) it has considered any submissions made concerning the proposed modification 

within any period prescribed by the regulations or provided by the 

development control plan, as the case may be 

 

Comment: The application was not required to be notified in accordance with the 
provisions of the Liverpool Community Participation Plan 2022. No submissions have 
been received objecting to the proposal. 
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The application was referred to Council’s Land Development Engineer and Floodplain 
Engineers who reviewed the proposal and raised no objections, subject to conditions. 
  

(1A) In determining an application for modification of a consent under this section, the 
consent authority must take into consideration such of the matters referred to in 
section 4.15(1) as are of relevance to the development the subject of the 
application. The consent authority must also take into consideration the reasons 
given by the consent authority for the grant of the consent that is sought to be 
modified. 

 
Comment: Relevant matters under section 4.15(1) have been considered and it is deemed 

that the modification remains consistent with the applicable provisions of 4.15(1) that were 

deemed acceptable when consent was originally granted.  

 

The development application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 

Environmental Planning and Assessment Regulation 2021, as follows:  

 

6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

(a)  State Environmental Planning Policy (Resilience and Hazards) 2021  

 

Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 

unable to grant development consent unless it has considered whether the land is 

contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 

its contaminated state, or can be remediated to be made suitable for the purposes for which 

the development is proposed to be carried out. 

 

The original DA was assessed under the relevant provisions of SEPP (Resilience and 

Hazards) 2021. The modification is to stage the previously approved development into two 

stages and proposes no changes to the scope of works or land use apart from the removal 

of the built form and lot configuration. Based on the assessment undertaken in DA-470/2022, 

the proposal modified is still considered to satisfy the relevant objectives and provisions of 

the Resilience and Hazards SEPP 2021. Therefore, it is considered that the subject site is 

still suitable for the proposed development. 

 

(b) State Environmental Planning Policy (Biodiversity and Conservation) 2021  

 

The subject land is located within the Hawkesbury-Nepean Catchment and as such the State 

Environmental Planning Policy (Biodiversity and Conservation) 2021 - Chapter 6 Water 

catchments, applies to the application.  This chapter generally aims to protect the 

environment of river systems, including the Nepean River system by ensuring that impacts of 

future land uses are considered in a state, regional and local context. 

 

The proposed modification is limited to the subdivision profile that was previously approved. 

There is minimal change to the fundamental aspects of the approval, including its nature as 
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a residential subdivision, siting or layout of the approved lots or width of the approved roads. 

The number of lots is proposed to be reduced from 21 residential lots to 20 with the lot 

widths being increased to a minimum of 9m thereby removing the need for the construction 

of the previously approved semi-detached dwellings. More than these changes and despite 

the removal of the built form from the development, proposes no changes to the scope of 

works or land use. 

 

The submitted Civil Engineering Plans have been reviewed by Council’s Land Development 

Engineer and no objections are raised to the proposed development, subject to conditions of 

consent.  

 

In accordance with the SEPP, when a consent authority determines a development 

application, the provisions in Part 6.2 – Development in Regulated Catchments are to be 

considered and consent must not be granted unless the consent authority is satisfied that 

the matters have been addressed. Accordingly, a table summarizing the matters for 

consideration in determining development applications (Part 6.2) and compliance with such 

is provided below.  

 

Part 6.2 Development in Regulated Catchments 

Division 2 Controls on 
Development Generally  

Comment  

 6.6 Water Quality and Quantity  
 

Council’s Land Development Engineer has reviewed 
the proposal and is satisfied that no adverse impacts 
will arise in regard to water quality and quantity within 
the Nepean River catchment.  

6.7 Aquatic Ecology  This clause is not applicable as there is no aquatic 
ecology present on site.  

6.8 Flooding 
 

 Site is not mapped as flood prone land. 

6.9 Recreation and public access 
  

This proposed development will not adversely affect 
recreation and public access.  

6.10 Total catchment 
management 
 

The proposed development is not likely to have an 
adverse impact on the Nepean River catchment, 
therefore no consultation is required.  

 

Accordingly, the proposed development is considered to meet the objectives of the SEPP 

and is unlikely to have a negative impact on the environmental quality of the Hawkesbury – 

Nepean Catchment.  

 

(d) State Environmental Planning Policy (Precincts- Western Parkland City) 2021   

 

(i) Zoning  

 

The subject site is zoned R2 Low Density Residential pursuant to the State Environmental 

Planning Policy (Precincts—Western Parkland City) 2021 - Appendix 4 Liverpool Growth 

Centres Precinct Plan. An extract of the zoning map is provided in Figure 6 below. 
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  Figure 6: Zoning Map (source: Geocortex)  

 

(ii) Permissibility 
 
The proposed development is best defined by the standard instrument as subdivision and the 

construction of associated roads and drainage, and earthworks is identified as permitted land 

use with consent within the R2 Zone pursuant to Clause 2.6 of Appendix 4 of the SEPP 

(Precincts—Western Parkland City) 2021. 

 

(iii) Objectives of the zone 
 
The objectives of the R2 – Low Density Residential zone are as follows: 
 

• To provide for the housing needs of the community within a low-density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To allow people to carry out a reasonable range of activities from their homes, where 
such activities are not likely to adversely affect the living environment of neighbours. 

• To support the well-being of the community by enabling educational, recreational, 
community, religious and other activities where compatible with the amenity of a low-
density residential environment. 



127 

LOCAL PLANNING PANEL MEETING  
29 JULY 2024 

LPP ITEMS 

 

 

 

The subdivision, as modified, will maintain compliance with the objectives of the R2 zone in 
that it will contribute to the provision of housing to meet the needs of the community within an 
area of the Liverpool LGA designated for future residential development growth. There is no 
fundamental change to the provision of residential allotments, ensuring they will facilitate the 
delivery of viable housing types to cater to the various needs of the community as approved. 
 
The proposal is considered to be consistent with the objectives of the zone. 
 
(iv) Principal Development Standards 
 

The SEPP (Precincts—Western Parkland City) 2021 contains a number of provisions which 
are relevant to the proposal. Assessment of the modification against the applicable 
provisions is provided below. There is no change to the approval’s compliance with the 
provisions as a result of the modification, as detailed below.  
 

Clause Provision Assessment Comment 

4.1. AA 
Subdivision 
resulting in lots 
between 225- 
300sqm 

This consent authority must 
be satisfied that any lot 
between 225-300sqm will 
contain a sufficient building 
envelope to enable the 
erection of a dwelling house 
on the lot 

Stage 1:  
 

Lot 
No. 

Size(m2) Lot Width 

(m) 

1 250.1 

 with BEP 

9.1 

2 250.1 

 with BEP 

9.1 

3 250.1 

with BEP 

9.1 

4 250.1 

with BEP 

9.1 

5 281 

with BEP 

9 frontage 

8.8 splay 

6 250.3 

with BEP 

12.5 

7 450 10 

8 500 11.1 

9 450 10 

10 500 11.1 

11 450 10 

12 500 11.1 

13 372.0 9 

14 372.0 9 

15 371.6 9 

16 624.5 

(Battle 

Axe 

Lot) 

3m for 
drive 

way 

17 624.5 

(Battle 

3m for 
drive 

Complies on 
merit  
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Axe 

Lot) 
way 

18 1115.6 

OSD* 
27 

19 2214.4 Residue 
lot 

 
*Note: OSD is to be 
decommissioned under Stage 
2.  
 
Stage 2:  

Residue Lot 18 ( for 
OSD) will be 
subdivided into 3 
residential  

lots after 
decommissioning 

as below 

Lot 
no. 
 

Size(m2) Lot 
width 

(m) 

201 371.5 9 

202 372.0 9 

203 372.0 9 

 
Restrictions will apply to 
the title of lots 1-6 to 
ensure that future 
dwellings will be 
constructed within the 
BEP.  

 
4.1AB 
Minimum lot 
sizes for 
dwelling houses 
in Zone R2 

The site is subject to a 
minimum lot size of 300sqm 
as the site is in 20 
dwelling/hectare areas. 

Proposed lots 7-19, and 
201-203 provide a lot size 
greater than 300sqm.  

 
However, the lot size of lot 
1-6 are considered 
acceptable in accordance 
with  Clause 4.1AA.  
 

Complies on 
merit  
 
 

4.1B - 
Residential 
Density 

The site is subject to a 
minimum dwelling density of 
20dw/ha 

20 residential lots 
proposed over 2 stages. 
The site has a net 
developable area of 
12,985sq.m resulting in a 
dwelling density of 
15.4dw/Ha. This 
represents a variation of 

   
Does not 
comply. 
 
 
 
Discussion 
below 
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23% of the development 
standard. It is noted that 
the LEC, in its 
determination of DA-
460/2022, has already 
granted approval for a 
variation of 19.17% to the 
standard.  

 
 
Section 4.56 (1C) of the EP 
& A Act provides that “the 
modification of a 
development consent in 
accordance with this 
section is taken not to be 
the granting of 
development consent 
under this Part, but a 
reference in this or any 
other Act to a development 
consent includes a 
reference to a development 
consent as so modified.” 
 
Therefore, the provision 
relates only to the granting 
of development consent 
and does not apply to the 
modification of a 
development consent. 
 
A written request pursuant 
to cl 4.6 of a standard 
instrument local 
environmental plan is not 
required for the 
contravention of a 
development standard 
arising as a result of a 
modification 
application: SDHA Pty Ltd 
v Waverley Council [2015] 
NSWLEC 65 at [34] – [35]. 
 
While the lodgement of a 
variation request pursuant 
to section 4.6 of the EP & 
A Act is not required in the 
assessment of a 
modification application 
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under S4.56, the applicant 
has provided one and an 
assessment of this has 
been conducted below.    

The proposed development does not comply with the 20 dwellings per hectare minimum 
dwelling density standard. The site has a net developable area of 12,985sqm.  In this regard, 
25.547dwellings, rounding to 26 dwellings are required for the developable portion of the site 
and the proposed development provides 20 residential lots, which is shortfall of 6 lots or a 
variation of 23% of the standard. It is noted that the original application was approved by the 
Land Environmental Court (LEC) with 21 lots, which is shortfall of 5 lots or a variation of 
19.17% of the standard which included a similar variation to clause 4.1B which was supported 
by a Clause 4.6 Variation request that was ultimately accepted by the LEC. This represents an 
increase in the departure from the standard of 3.8% from the level approved by the LEC.  
 
The future development proposed residue lot, Lot 19, was previously considered in the 
approval of the original consent and has the potential to be developed in conjunction with the 
adjoining site in manner that is consistent with Indicative Layout Plan (ILP) in Part 2.0 of the 
Growth Centres DCP, as depicted in the orderly development plan provided by the applicant 
below (Figure 6). The plan shown in figure 6 shows that proposed residue lot 19 can be further 
developed in conjunction with the portion of R2 land on the western side of the future Brown’s 
Road on the adjoining eastern neighbour’s site. This portion of that site is quite irregular in 
shape and has an area of approximately 1,283sq.m which would be conducive for that land 
owner to work the subject site to achieve orderly development of the site which is constrained 
by the location of Browns Road. Browns Road (like Sixth Ave) is identified as a Collector Road 
and provides connectivity for this part of the precinct to Bringelly Road to the south of the site.    
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Figure 6  A concept subdivision plan showing the future potential development  
provided by the applicant that aligns with ILP that can occur when developed with the 
adjoining neighbour.  
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Figure 7: Showing Browns Road running north to south on adjoining property to the east. 
 
The subject property could potentially achieve 26 lots on its own, however the development 
would not be orderly development as depicted in Figure 6 above.  
 
Although the proposal does not currently comply with the minimum dwelling density control it 
has the capacity to achieve the required dwelling density for the site ensuring the development 
makes efficient use of land and infrastructure that contributes to the availability of new housing 
when the whole site along with adjoining site to the east is developed. 
 
A variation to the principal development standards, in accordance to the provisions of Clause 
4.6 of the SEPP is not required in consideration of an application which has been lodged 
under the provision of Section 4.56 (1C) of the EP & A Act. Section 4.56 (1C) provides that 
“the modification of a development consent in accordance with this section is taken not to be 
the granting of development consent under this Part, but a reference in this or any other Act to 
a development consent includes a reference to a development consent as so modified.” 
Notwithstanding, a Clause 4.6 variation request to the development standard has been 
provided and assessed in this report.   
 
The parent approval granted by the LEC (LEC No: 2022/299477) in its assessment and 
consent assessed a variation pursuant to clause 4.6. This formed contention 1 of the LEC 
matter. The Commissioner found the applicants defence that the non-compliance with the 
development standard as justified because ‘[residue]Lot 22 will be further developed at a 
future stage of the subdivision in order to ensure the orderly and economic development of the 
subject site and the adjoining property to the east’.  
 
The commissioner stated that, ‘I am satisfied that justifying the aspect of the development that 
contravenes the development standard in this way can be properly described as an 
environmental planning ground within the meaning identified by his Honour in Initial Action at 
[23].’  
 
In respect of the above it is considered that the variation of the development standard 
proposed resulting from this modification application, can equally be justified by the same 
argument noting that the proposed variation proposed is the reduction of originally approved 
lots by one residential lot.  

 
The surrounding area is developed/under construction/approved with a variety of lot sizes and 
the departure of this proposal is considered the scale of residential development will be 
compatible with the character of the precinct and adjoining land. As such it is considered 

Adjoining property  

(Part Lot 1077 DP2475) The Site 

Future  R2 zoned land 

from adjoining site after the 

Brown Roads construction 
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satisfactory and worthy of support in this instance.  

4.3 Height of 
Buildings (as 
per HOB Map) 

 
9m for this site 

No building proposed with
this application. 

 
N/A 

4.6 Exceptions 
to development 
standards 

(3)  Development consent 
must not be granted to 
development that 
contravenes a development 
standard unless the consent 
authority is satisfied the 
applicant for development 
consent has demonstrated 
that— 

(a)  compliance with the 
development standard is 
unreasonable or 
unnecessary in the 
circumstances, and 

(b)  there are sufficient 
environmental planning 
grounds to justify the 
contravention of the 
development standard. 

While the lodgement of a 
variation request pursuant to 
section 4.6 of the EP & A 
Act is not required in the 
assessment of a 
modification application 
under S4.56, the applicant 
has provided one and an 
assessment of this has been 
conducted below.    

 

N/A 

Notwithstandi
ng, the 
applicant has 
provided a 
variation 
request in the 
form of  
clause 4.6 
variation 
statement 
and  this has 
been used to 
assess 
variation to 
clause 4.1 
(B) 
development 
standard as 
per the 
discussion 
below. 

5.1 
Relevant 
Acquisition 
Authority 

Land to be acquired as 
identified on the Land 
Reservation Acquisition Map 

No land acquisition is 
identified for the site. 

 
N/A 

 
5.9 
Preservations of
trees or
vegetation 

 
Provided when consent is 
required to be granted 
subject to the provision of 
this clause to remove trees 
or vegetation. 

No change proposed.   
N/A 

5.10 
Heritage 
conservation 

Conservation of 
environmental heritage and 
consent requirements 

No change proposed.  
 

N/A 

 
 
 
 
 
6.1 
Public Utility
Infrastructure 

The consent authority must 
not grant development 
consent to development on 
land to which this Precinct 
Plan applies unless it is 
satisfied that any public 
utility infrastructure (supply 
of water, electricity and 
disposal/management of 
sewage) that is essential for 

Modifications to 
Easements shall not form 
part of this application. 

Complies with
condition. 
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the proposed development is 
available or that adequate 
arrangements have been 
made to make that 
infrastructure. 
available when required 

 
 
 
6.3 
Development 
Controls –
Existing Native
Vegetation 

The consent authority must 
not grant development 
consent to development on 
land to which this clause 
applies unless it is satisfied 
that the proposed 
development will not result in 
the clearing of any existing 
native vegetation (within the 
meaning of the relevant 
biodiversity measures under 
Part 7 of Schedule 7 to the 
Threatened 
Species Conservation Act 
1995) 

No change proposed. 
N/A 

As demonstrated in the above compliance table, the proposed development as modified is 

generally consistent with the provisions of The SEPP (Precincts—Western Parkland City) 

2021. 

 

Discussion on the variation to the minimum dwelling density development standard required 

by Section 4.1B of SEPP (Precincts – Western Parkland City) 2021. 

 

Modification applications made under Section 4.56 of EP & A Act do not require the 

lodgment and assessment of clause 4.6 variation in the assessment of variations to 

development standards. However, an assessment of variation of the minimum dwelling 

density development standard required by clause 4.1B is still required. It is noted that the 

applicant has provided a variation request in the format of clause 4.6 variation statement. 

While it is not required, the following review of the clause 4.6 variation statement has been 

made to assess the variation. 

 

In summary the argument presented in the clause 4.6 variation request in support of the 

variation of the minimum dwelling density are as follows; 

 

• This Section 4.6 Variation Request and the assessment that follows establishes that 
the objectives of the development standard are achieved notwithstanding non-
compliance with the numerical component of the development standard as set out by 
Preston CJ in Wehbe v. Pittwater Council [2007] NSWLEC 827 and Four2Five v 
Ashfield Council [2015] NSWLEC 1009.  
 

• The non-compliance with the standard arises from the staging of the application and 
the approval of a preliminary subdivision which can be progressed while approvals 
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are sought for subsequent development on Lot 19 together with consolidated land to 
the east. 
 

• The non-compliance is one of timing not a permanent departure from the minimum 
Dwelling Density requirement of the SEPP. 
 

• The noncompliance facilitates the orderly and economic development of the site; 
indeed the ultimate outcome of consolidation can only be achieved, due the 
prevailing pattern of ownership, through Council’s support of this objection. 

 

Council Comments. With regard to the above points and the assessment made in the above 

report the following is noted; 

• It is Council’s assessment that the objectives of the minimum dwelling density 

development standard under clause 4.1B  can be satisfactory achieved and the 

subdivision pattern as part the current proposal is in keeping with the objectives of 

this control. 

• The argument that the applicant has made is that the non-compliance arises from a 

staging point of view and that as demonstrated in the proposed concept subdivision 

plan (Figure 6) involving the site to the east, Council is satisfied that the minimum 

dwelling density envisaged for the site can be achieved. 

• The non-compliance with the development standard with the clause 4.1B created by 

including of proposed Lot 19 will not prevent the achievement of the development 

standard when this lot will be developed in the future with the adjoining site to east. 

• It is considered that the provision of the residual lot will facilitate more orderly 

development when developed with the adjoining site to the east if developed by itself 

and would also create a more orderly outcome than if the site to the east was to 

develop by itself given its site constraints. 

• It is also noted that a similar variation also approved in the original consent by the 

Land and Environmental Court on these grounds. The proposed modification results 

in a reduction of the dwelling yield of one residential lot from that approved and a 

reduction in the density of 3.8% from that approved by the LEC.   

In the consideration the above, Council is supportive of this further minor numerical variation 

to the LEC approved dwelling density required by Clause 4.1B in this instance. 

 

For information purposes only, please see below a more complete review of the clause 4.6 

variation provided by the applicant.  

 

Clause 4.6 Exceptions to Development Standards (Variation to Clause 4.1B Residential 

density) 

 

Clause 4.1B(3) of the SEPP (Precincts - Western Parkland City) 2021, states the following:  

 

(3) The density of any residential development to which this section applies is not to be less 
than the density shown on the Residential Density Map in relation to that land. 
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The subject proposal seeks a variation to the minimum dwelling density contained within 

SEPP WPC 2021. As stated in the SEPP WPC 2021 table above, the minimum dwelling 

density prescribed for the site is 20dw/ha, as shown in figure 8 below. The application 

proposes a dwelling yield of 20 dwellings over the assessable area, or 15.4dw/Ha, which 

equates to a numerical variation of 23% from the development standard. 26 dwellings are 

required for the developable portion of the site. 

 
Figure 8 - Minimum Dwelling density map of the site (source: Geocortex) 

 

Pursuant to Clause 4.6(4)(a) of Appendix 4 of the WPC SEPP, the applicant submitted a 

written request seeking a variation to the minimum residential density as prescribed by 

Clause 4.1B. 

 

The objectives of Clause 4.6(1) are as follows: 

 

(a)  to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances. 

 

Clause 4.6(3) prescribes:  

 

“Consent must not be granted for development that contravenes a development standard 

unless the consent authority has considered a written request from the applicant that seeks 

to justify the contravention of the development standard by demonstrating: 

 

(a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

 
(b) to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances.” 
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The applicant has submitted a written variation statement to the residential density 

development standard to justify the variation described above. In conjunction with an 

examination of case law regarding Clause 4.6 variations, this written request provides the 

following justifications based on the merits of the proposal: 

 
Applicant Comment: The applicant has provided the following comments addressing why 

compliance with the development standard is considered unreasonable or unnecessary in 

this instance, as summarised: 

 

• This Section 4.6 Variation Request and the assessment that follows establishes that 
the objectives of the development standard are achieved notwithstanding non-
compliance with the numerical component of the development standard as set out by 
Preston CJ in Wehbe v. Pittwater Council [2007] NSWLEC 827 and Four2Five v 
Ashfield Council [2015] NSWLEC 1009.  
 

• The non-compliance with the standard arises from the staging of the application and 
the approval of a preliminary subdivision which can be progressed while approvals 
are sought for subsequent development on Lot 19 together with consolidated land to 
the east. 
 

• The non-compliance is one of timing not a permanent departure from the minimum 
Dwelling Density requirement of the SEPP. 
 

• The noncompliance facilitates the orderly and economic development of the site; 
indeed the ultimate outcome of consolidation can only be achieved, due the 
prevailing pattern of ownership, through Council’s support of this objection. 
 

Council Comment: The compliance with the numerical control of this development standard 

is considered unreasonable and unnecessary in this instance, for the following reasons: 

 
• The departure from the development standard is 23% which directly results from  the 

provision of proposed Lot 19 (with an area of 4,786sq.m) being left residue to 
facilitate future consolidation with the adjoining site to the east to allow for orderly 
development. Accordingly, the applicant has amended the proposal to achieve full 
compliance with all applicable development controls of the WPC SEPP 2021 and 
Liverpool Growth Centre Precincts Development Control Plan (LGCP DCP) 2021. 
Ensuring full compliance with all other standards and controls coupled with a 
relatively minor departure from the minimum dwelling density, above that approved 
by the LEC, is considered to demonstrate that compliance with the standard is 
unreasonable in this case as the development can be sited with full adherence to 
local provisions.  

• Beside the variation to minimum dwelling density given the circumstances, the 
applicant has enabled the proposal to achieve full compliance with all applicable 
requirements of the SEPP (Precincts – Western Parkland City) 2021 and LGCP DCP 
2021. Ensuring full compliance with all applicable standards and controls is 
considered to demonstrate that compliance with the standard is unreasonable in this 
case as the development can be sited with full adherence to local provisions and any 
future development on the proposed residue Lot would still be able to provide a 
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variation of housing products suitable for the area and provide for the housing needs 
for the community.  

• The proposed subdivision layout is considered to provide a regular and orderly 
development pattern and a consistent form of development for the site when 
considering the existing Torrens title subdivisions within the locality, which is 
currently land under transition from rural uses to urban residential. As such, the 
proposed subdivision is an orderly development of the site.  

• The proposal provides a subdivision layout which allows for future dwelling 
construction that is consistent with the desired character for the locality and the zone 
under SEPP (Precincts – Western Parkland City) 2021, in the form of providing for 
the housing and infrastructure needs of the community within a low density 
residential environment. The proposed development is particularly considerate to the 
objectives and permitted development of the zone and consistent with the 
surrounding developments recently approved and executed within the locality.  

• The proposed development would still achieve the community’s needs through a 
proposed subdivision layout that can adequately accommodate future residential 
dwelling development in accordance with SEPP (Precincts – Western Parkland City)  
2021 and LGCP DCP 2021.  

• The modification application is fully consistent with the provisions of the relevant 
SEPP’s, as previously demonstrated in this report. 

• The proposal has been made to suit the site attributes in order to reduce the scope of 
variations required to the minimum dwelling density. 

• The proposed subdivision pattern is considered to be consistent with the precinct and 
as such is considered to be an orderly development of the site.  

• The proposal does not generate any significant adverse impacts to the built and 
natural environment. Correspondingly, the proposal achieves a positive social and 
economic development for the site and locality.  

• The low density scale of the development would demonstrate consistency with the 
low density residential character of the locality undergoing transition in addition to 
encouraging diversity of lot sizes, widths and housing typologies.  

• The modification application is considered to satisfy all of the relevant heads of 
consideration as per Section 4.56 and Section 4.15 of the Environmental Planning 
and Assessment Act 1979. 
 

As discussed above, to apply a degree of flexibility when applying the Minimum Dwelling 

Density development standard applicable to the subject site based on the town planning 

assessment of the Clause 4.6 Variation, as it is unlikely there would be any significant 

impacts associated with the variation and in accordance with local and State policies. The 

variation is considered minor in nature when considering that the potential impacts on the 

surrounding built form and natural environment would remain unchanged. It would therefore 

be unreasonable to restrict the site in achieving the proposed subdivision layout and pattern 

as currently proposed. 

 

Clause 4.6(4)(ii) states, consent must not be granted for development that contravenes a 

development standard unless the proposed development is in the public interest. The clause 

is listed and addressed below:  
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“Development consent must not be granted for development that contravenes a 

development standard unless—  

(a) the consent authority is satisfied that—  

(ii) the proposed development will be in the public interest because it is consistent with the 

objectives of the particular standard and the objectives for development within the zone in 

which the development is proposed to be carried out”.  

 

The objectives of Clause 4.1B Residential density are as follows: 

 

(a) to establish minimum density requirements for residential development, and 
(b) to ensure that residential development makes efficient use of land and 

infrastructure, and contributes to the availability of new housing, and 
(c) to ensure that the scale of residential development is compatible with the 

character of the precinct and adjoining land. 
 

Council Comment: The applicant has provided a written variation justification as outlined 

above, to address the objectives of the development standard and the objectives of the 

zone. It is considered that the proposal would meet the objectives of Clause 4.1B Residential 

density, for the following reasons:  

 

(a) to establish minimum density requirements for residential development, and 
 

Council Comment: The development proposes residential lots that are capable of 

accommodating compliant future dwellings and achieve appropriate amenity based on full 

compliance with relevant State and local policies. The proposal can contribute to and 

maintain the existing residential amenity for the locality through compliant and orderly 

subdivision layout and dwelling design. The proposed subdivsion does not prevent the site 

from acheiveing the minimum density required on the future subdvision of the residue lot, Lot 

19.  The low density scale of the development would demonstrate consistency with the low 

density residential character of the locality undergoing transition in addition to encouraging 

diversity of lot sizes, widths and housing typologies.  

 

(b) to ensure that residential development makes efficient use of land and infrastructure, and 
contributes to the availability of new housing, and 

 

Council Comment: The proposal provides a subdivision layout permitting future dwelling 

construction that is consistent with the desired character for the locality and the zone under 

SEPP (Precincts – Western Parkland City) 2021, in the form of providing for the housing and 

infrastructure needs of the community within a medium density residential environment. The 

provision of residue Lot 19 facilitates the future provision of orderly residential subdivision 

development with the western portion of the adjacent site to the east. The proposed 

development is particularly considerate to the objectives and permitted development of the 

zone and consistent with the surrounding development recently approved and executed 

within the locality. By adhering to these principles, the development serves as an exemplary 

model of land resource efficiency and to provide housing in the locality. 
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(c) to ensure that the scale of residential development is compatible with the character of 
the precinct and adjoining land. 

 

Council Comment: It is considered that the current lot layout and lot sizes within the 

20dw/ha area would assist in transitioning to a character envisioned for the locality, which is 

consistent with the intent of the precinct. As such, the proposal in its current form is 

considered to be an appropriate scale and is compatible with the adjoining and nearby 

developments. 

 

(v) Objectives of the zone 
 
The objectives of the R2 – Low Density Residential zone are as follows: 
 

• To provide for the housing needs of the community within a low-density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To allow people to carry out a reasonable range of activities from their homes, where 
such activities are not likely to adversely affect the living environment of neighbours. 

• To support the well-being of the community by enabling educational, recreational, 
community, religious and other activities where compatible with the amenity of a low-
density residential environment. 

 

Based on the assessment of the Clause 4.6 variation provided above, the development is 

considered to be consistent with the objectives of the R2 Low Density Residential zone. The 

proposal is considered to provide for the housing needs of the community within a low 

density environment and ensures a high level of residential amenity can be achieved and 

maintained. Furthermore, the development ensures the proposal provides for the housing 

needs of the community within a low density residential environment. Strict compliance with 

the requirements of the clause would not result in a development that achieves an outcome 

that would be more or far superior to than that what is currently being proposed. 

 

Clause 4.6 Variation Recommendation:  

 

With consideration of the discussion above, the proposed variation to Clause 4.1B 

Residential density, adequately addresses Clause 4.6(3) and the objectives of the 

development standard and zone. The proposal would not be contrary to the public interest 

and is therefore supported in this instance. 

 

6.2   Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument 

 

There are no draft Environmental Planning Instruments which apply to the 
development. 
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6.3  Section 4.15(1)(a)(iii) - Any Development Control Plan  

(a)    Liverpool City Council Growth Centre Precincts Development Control Plan 

The application has also been assessed against the relevant controls of the Liverpool 

Growth Centre Precincts Development Control Plan (DCP) 2021, particularly Part 2: 

Precinct Planning Outcomes; and Part 3: Neighbourhood and Subdivision Design. 

Overall, the proposal is considered to be generally consistent with the key controls 

outlined in Liverpool Growth Centre Precincts Development Control Plan (DCP) 

2021. Please refer to Attachment 2. 

 

6.4 Section 4.15(1)(a)(iiia) - Planning Agreements 

There are no Planning Agreements which apply to the development. 
 

6.5 Section 4.15(1)(a)(iv) - The Regulations 

The Environmental Planning and Assessment Regulation 2021 requires the consent 
authority to consider the provisions of the BCA and the Safety standards for demolition 
(AS 2601 – 2001). Accordingly, appropriate conditions of consent have been imposed 
in original consent.  

 

6.6 Section 4.15(1)(b) - The Likely Impacts of the Development  

Natural and Built Environment 

 

The proposed development is unlikely to create a detrimental impact on the natural 

environment surrounding the subject site, subject to the imposition of appropriate 

conditions of consent. 

 

The proposed development is unlikely to create any adverse impacts on the 

surrounding built environment. The proposed development is considered to be of an 

appropriate scale and is unlikely to create any detrimental impacts on the adjoining 

properties or the locality as a whole. The proposal will facilitate residential 

development which is not an over-development and is consistent with the desired 

future built character of the locality. 

 

It is considered that the proposed development has been designed with sufficient 

regard to surrounding properties to ensure that any adverse amenity impact will be 

minimised, particularly in terms of visual and acoustic privacy and overshadowing.   

 

 Social Impacts and Economic Impacts 

 

The proposal would result in a positive economic impact in the locality through the 

capital investment value of the development and is unlikely to generate any identifiable 

detrimental social impacts, being consistent with the desired development type in the 

locality.  
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6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development  

The proposal generally complies with the relevant planning controls and the site is 

considered to be suitable for the proposed development.  

 

6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  

 

(a) Internal Referrals  

 

The following comments have been received from Council’s Internal Departments:  

 

DEPARTMENT COMMENTS 

Development Engineer Approval subject to original conditions of consent  

Flooding Officer Approval subject to conditions of consent  

 

(b) External Referrals  

 

The development was not required to be referred to external Agencies. 

 

(c) Community Consultation  

 

The proposal was not required to be notified in accordance with the Liverpool Community 
Participation Plan 2022. No submissions were received objecting to the proposal. 
 
6.9 Section 4.15(1)(e) - The Public Interest  

 

The proposed development is considered to be in the public interest. 

 

7. DEVELOPMENT CONTRIBUTIONS 

 

Council’s new Contributions Plan - Liverpool City Council S7.11 Austral and Leppington 
North Contributions Plan 2021 is now in force effective 23/11/23 and applies to all DA, 
CDCs, that are under assessment and not yet determined including modification application. 
The Contributions Plan 2021 will amend the contribution rate. However, with the reduction of 
the number of lots and with the same layout or works as previously approved, no changes to 
the contribution amount for this modification is required. However, the contribution amount 
has been divided for each stage. This proposal also referred to Council Contributions 
Accountant who confirmed the applicable Contributions. 
 

8. CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.56 and 4.15 

of the EP&A Act 1979, and the Environmental Planning Instruments, including the applicable 

State Environmental Planning Policies, and the relevant codes and policies of Council. 
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Based on the assessment of the application, the development is considered to be 

substantially the same as the Court approved proposal and the modifications are considered 

satisfactory and is unlikely to result in adverse impacts upon neighbouring properties and the 

locality. The proposed modification application is recommended to be approved subject to 

modified conditions of consent relating to the approved plans and engineering matters. 

 

9. RECOMMENDATION 

That Development Application DA-470/2022/A be approved subject to conditions of consent. 

 

ATTACHMENTS 

 
1. Plans of the Proposal 

2. Liverpool Growth Centre Precincts DCP 2021 

3. Notice of Determination 

4. Statement of Environmental Effects 

5. 4.6 Variation Statement submitted for DA-470/2022 

6. Local and Environment Court Judgment for DA-470/2022 

7. Local and Environment Court Determination for DA-470/2022  
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